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PREFACE. 



On the third day of the meeting of the Inter- 
national Maritime Law Conference in the month of 
July, 1899, in the Fishmonger's Hall, London, the 
author of this book proposed the following resolu- 
tion : — 

*' In the case of collision between a warship 
and a merchant vessel, the International Mari- 
time Committee hopes the State to which the 
warship belongs will pay the damages according 
to the general principle of the Maritime Law." 
Although the proposal may seem somewhat 
audacious, practically meaning, as it did, changing 
the law of the whole maritime world on the subject, 
it was not, nevertheless, advanced without prepara- 
tion. Since the collision, in the year 1892, between 
the Imperial Japanese cruiser **Chishima" and a 
P. & 0. steamer, " Ravenna," in which the former 
sank with more than seventy officers and seamen, the 
author devoted special attention to this particular 
subject. He made a study of that case, in his 
capacity of a legal adviser to the Japanese Admiralty, 
and he has since examined many similar cases which 
have come before the European courts. His attention 
was then directed to a case of converse circumstances, 
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that is to say, where a collision occurs between a 
warship and a merchant vessel, and the merchant 
vessel sinks as a consequence of negligence solely 
attributed to the ship of war. As a result of his 
study of the European authorities, he found that in 
no country does the law give the injured party in 
such a case a legal claim to damages. Not content 
with studying the European laws in Japan, he came 
over himself to Europe in order to carry his inquiries 
farther into the details of law, and to see with his 
own eyes the actual procedure in those countries. 
After visiting several Mediterranean ports, he came 
to England, whose unique position as the world's 
carrier, and whose naval strength no one dares to 
doubt, and began by studying the actual course of 
proceedings in the Admiralty Court ; he then pro- 
ceeded to study the form and practice of the naval 
courts*martial, where questions of the negligence of 
naval officers are mainly tried, the chief scene of this 
study being Portsmouth ; and he has also studied in 
London, Liverpool, Glasgow, Newcastle-upon-Tyne, 
and elsewhere, the mode of judicial inquiry into 
questions of the negligence and fault of the mer- 
chant mariners. Happily for him, the author had 
been already able to investigate the laws and 
regulations relating to those matters when he 
compiled the maritime regulations of his own country, 
by the request of his government, and also while he 
was working on the Committee for the Codification 
of the Japanese Civil and Commercial Laws ; and 
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this has greatly helped him to understand the 
practice in the English courts, and also the laws 
and rules administered there. He next transferred 
himself to Germany, where law is said to be most 
logically and systematically arranged, and which is 
also only second to England in the world's shipping. 
The author found some difficulty in studying the 
naval laws there, which were just then in a state of 
transition ; but as the laws of shipping and maritime 
administration were in general very similar in that 
country to those of England, and the laws in regard 
to civil damages and judicial procedure to those of 
his own country, this study did not cause him so 
much trouble. He stayed there a little more than 
two years, until he felt satisfied that he understood 
enough in order to enable him to write of the subject 
from the point of view of German law. He made 
Berlin his headquarters in the Empire, visiting from 
there such cities as Hamburg, Kiel, Cologne, Kdnigs- 
burg, and others necessary for his investigations. 

Finding it necessary, also, to investigate the 
Scandinavian Sea Laws and others, he went to 
Sweden, Denmark, Finland, Russia, and elsewhere, 
visiting en route the island of Gothland, where the 
famous Law of Wisbey was framed in the Middle 
Ages ; he made a short stay in the island, devoting 
himself to investigating historically that famous law, 
in order to compare it with the modem sea laws. 
It is unnecessary to say that he has also visited 
France, and studied the law of France, the country 



VUl. 

where the world-wide famous "Ordnance de la 
Marine" was codified, by means of which Louis XI V- 
is said to have subdued the maritime Europe ; and 
also Holland, a country which has been noted from 
ancient times for its navy and its navigation, and with 
which the country of the author has been for centuries 
in cordial communication. He went also to Belgium* 
Italy, and other European states, and his only regret, 
is that he was not able to make a pilgrimage to the 
Island of Rhodes, where the first sea law was formed, 
but his private affairs did not leave him time to do so. 

After making these investigations, he returned to 
England and commenced to write the present book 
on collisions between warships and merchant vessels. 
He came to the conclusion, as will be found in Chap- 
ter X., that those two different kinds of ships are not 
treated as they should be in regard to the question of 
damages ; that the law should be reformed ; and that 
the laws of the various maritime nations should be 
made uniform on this subject. 

After completing his treatment of the subject from 
the point of view of English law, and before he had 
hardly touched his next work, that is, the treatment 
of the same subject from the point of view of German 
law, he received orders from his Government to hurry 
back to Japan. He tried to find time to add an 
appendix, in which to state the German law so far 
as pressure of time would allow him to do so ; but, 
after a little reflection, he found it too large a subject 
to be treated as an appendix, and he has, therefore. 
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determined to postpone the work until his next visit 
to Europe, which he hopes will be before long. 

In writing this book, only the English, German, 
French, and other European authorities have been 
referred to, and no material has been taken from 
Japanese or Chinese sources. The reason for doing 
this, is that the subject may be considered and dis- 
cussed entirely from the point of the view of the 
European jurisprudence. The principal authorities 
referred to are mentioned at the end of the book. 

The author thinks that he has, to the best of his 
ability, made a careful examination of those authori- 
ties, and a thorough search in the voluminous reports 
of decided cases, and also in the periodical papers ; 
but he does not in the least believe that his work 
is perfect. If these into whose hands this book may 
fall find any errors or omissions, he asks them to 
take a lenient view of them, bearing in mind that the 
author is a man who has grown up in the Orient, 
where law and custom has been, and still is, not the 
same as that of the Occident, and also that this book 
is the first one, even in Europe and America, dealing 
with the topic. 

My hearty thanks are due to my friend, Mr. G. G. 
Phillimore, of the English Bar, for his invaluable help 
in the detection and correction of errors which had 
escaped the author's notice, and also in the somewhat 
hurried publication of this book, I must also express 
my sincere gratitude to the authorities of the British 
Museum, the Berlin University Library, the Naval 
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and Mercantile Marine Officials of Great Britain 
and the German Empire, the Corporation of Trinity 
House of London, the Harbour Boards of Liverpool 
and Hamburg, the Supreme Court of Holland, the 
Naval Academies of Denmark and Sweden,, and many 
others, especially to the Treasurer and Benchers of 
the Middle Temple, by whose kind permission I have 
had free access to the Library, where this book has 
been written. 

N. MATSUNAML 

f 

Middle Tbmplb Library, 

22nd SepUmber, 1900. 
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Collision between a Ship ot:> War 
and a Merchant Vessel, .v.. 






CHAPTER I. 



WHAT CAUSE OF COLLISION GIVES RISE TO THE MOST 

DIFFICULTY ? 

In the case of a collision between the P. & 0. steam- 
ship ChitM and Her Majesty's ship Powerful at 
sea, in which the former is injured and sunk ; if the 
cause of the collision is the negligence of those on 
board the man-of-war, what will be the legal con- 
sequence ? 

Disregarding the numerous questions, which may 
arise in connection with that casualty, we must first 
ascertain whether the owner of the China can claim 
damages against the owner of the Powerful ; and this 
is the question of which the solution is the subject 
of this essay. 

There are many causes of collision between two 
ships, and the liability and extent of liability of the 
shipowner vary with the cause of the collision in 
question. I quote the following examples taken from 
reported cases, and then propose to deduce some 
principles from them. 
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A steamer iti'4;lie' Thames on a dark night rounding 
to against* a strong flood tide under a starboard helm, 
with her*l}ead to the southward, was seen by a brig 
coming*. 'down: although all that could be done 
Was. done by both vessels, a collision occurred 
•/•{'(jlj'. A large steamer was entering a harbour on a 
' . course which she was entitled to follow : as she was 
rounding the stern of a hulk she ran into a 
schooner, which the hulk had prevented her seeing 
before (6). On a dark foggy night, when .a steamer 
was running between Yarmouth and Orfordness, at 
the rate of twelve miles an hour, those on board her 
suddenly perceived the top-gallant sails of a collier 
over the bow, and put the helm hard a-port, but too 
late to avoid a collision (c). Again a steamer, /4, was 
proceeding up the Thames, close to the Kentish 
shore, and therefore on the wrong side of the river ; 
a steamer, B, going down by the same shore, was 
mistaken by the other for a vessel at anchor, owing 
to her side-light having gone out ; and i4, therefore, 
failing to port her helm, a collision followed {d). 

Collision may arise from a ship being forcibly 
blown by a strong wind, or being carried by an 
irresistible current, from the unskilful management 

(a) The Shannon, i W. Rob., 463. 

(6) The Java, 14 Wall, 189. The schooner, which had just 
cast off from her tug, was setting her sails and drifting with the tide 
in a helpless condition. 

{c) The Perth, Spink, 3 Hagg., 414. The steamer had kept a good 
look out, but on such a night and in a track much frequented by 
coasters, her speed could not be justified by ordinary prudence. 

{d) The Sylph, 2 Ecc. and Ad. Rep., 75. 



of a ship by a master or mate, from want of look- 
out while she is under way, or from a misleading 
light being shewn on her side. Again, the cause of a 
collision may be the violation of rules and regulations, 
disobeying the command of a pilot, harbour master or 
other local authority, and so on. The fault may be on 
one side or on the other, or, as it very often happens, 
on both sides. We can easily illustrate these cases 
by practical examples from old reports and new 
cases brought daily in the Admiralty Division of the 
High Court and other Courts having Admiralty 
jurisdiction. But, notwithstanding the number of 
cases and the diversity of circumstances in each 
particular case, all cases of collision can be brought 
under one of three heads, according to the nature of 
their causes : firstly, there are those caused by 
inevitable accident ; secondly, those caused by fault 
or negligence ; and lastly, though it happens 
practically very seldom, those caused by the 
wilful act of those navigating one or both ships. 

Lord Stowell said, in the case of The Woodrop 
Sim {a) : — ** There are four possibilities under which 
a loss of this sort may occur: (i.) It may happen 
without blame being imputed to either party: as 
where a loss is occasioned by a storm, or by any 
other vis major ; - in that case, the misfortune must 
be borne by the party on whom it happens to light, 
the other not being responsible to him in any degree. 

(2.) A misfortune of this kind may arise when both 

- — - ' 

(a) 2 Dods., A.R. p. 85. 



parties are to blame, where there has been a want of 
skill and due diligence on both sides ; in such case 
the rule of law is, that the loss must be apportioned 
between them, as having been occasioned by the fault 
of both. (3.) It may happen by the misconduct of the 
suffering party alone, and then the rule is that the 
sufferer must bear his own burthen. (4.) It may have 
been the fault of the ship which ran the other down ; 
and, in this case, the injured party would be entitled 
to an entire compensation from the other." 

As can be seen from its wording, the rule was stated 
by the learned judge rather for the purpose of 
determining by whom and in what proportion the loss 
or damage, arising from a collision, is to be borne, 
than for the purpose of enumerating and defining the 
possible causes of collision. Moreover, this state- 
ment of law is only a part of an obiter dictum in a 
particular case before him, and is not the same as a 
logical exposition of principle in a text*book. But it 
has been cited with approval in the House of Lords (a) ; 
it has also frequently been acted upon by the 
Admiralty Court since its enunciation in the year 
1816 ; it has been cited by many writers, and its 
accuracy has never been questioned by English law- 
yers (6); and the statement can therefore be regarded 
as a reliable authority in English law on the point. 
The method, which I propose to adopt, of treating the 
causes of a collision, viz., by dividing them into three 

{a) Hay v. L# Neve, 1824. 

(6) Maclachlan on Merchmtt Shipping, 317 ; Abbott, 324; Marsden 
on Collision, 139. 



classes, differs a little from that of the learned judge ; 
but it is better adapted to the purpose of this essay, 
and, in principle, it is quite in accordance with it. 

As, generally speaking, there are thus three main 
causes of collision, I propose to treat the subject* in 
three parts, explaining each in turn, and beginning with 
the cause of inevitable accident. 

I. Although each vessel may have done all that Inevitabia. 
was requisite to give the other timely warning of »oo»^®"*- 
her approach, kept a sufficient look-out, and, on 
seeing the other, taken the proper steps in order 
to avert a collision, and neither may have been 
proceeding at an improper speed, yet collision may 
ensue, which is the result of an inevitable accident. 

What is an inevitable accident ? The term is not 
one which is used only in maritime law, but it is also 
found in the law of contract and the law of tort 
generally. As a general principle of law, a person 
who makes a contract with another, is under an obli- 
gation to perform it, unless the performance of that 
contract is rendered impossible by unforeseen events, 
which arise subsequently to the making of the con- 
tract, when he will be discharged from its performance. 
But such an event must be beyond the control of the 
contracting party, that is to say, it must be inevitable. 
Thus the question of what is an inevitable event or 
unavoidable accident comes into the law of contract, 
and is generally treated under the category of impossi- 
bility of performance, or that of discharge of contract (a). 

{a) Leake on Cantratt, 590, and Pollock on Contract^ 380. 



Perhaps the question is more suitably and fully 
treated in the law of tort than it is in that of con- 
tract. Some authors on tort enumerate an inevitable 
accident among the general exceptions to the liability 
of the person whose act or omission causes damage 
to the other^ and put it side by side with an act of 
state, a judicial act, and an act of self-defence. Sir 
F. Pollock, after saying, ** It becomes needful to 
consider the general exceptions to which the 
principles of liability are subject, or, in other words, 
the rule of immunity which limits the rules of lia- 
bility. There are various conditions which, when 
present, will prevent an act from being wrongful, 
which, in their absence, would be a wrong. Under 
such conditions the act is said to be justified*' 
goes on to explain the nature of acts of state, judicial 
acts, and inevitable accidents (a). Mr. Addison, on the 
other hand, treats inevitable accident and explains its 
nature in his chapter on the justification of torts (fi). 
The meaning and the use of the term in the law 
of contract are somewhat different from what they 
are in the law of tort ; and there is also some differ- 
ence of opinion among writers which law is the 
more proper one under which to treat this topic. 
As our present inquiry is concerned with the liability, 
if any, of a state or government, in case of collision, 
we will try to explain inevitable accident from the 
point of law of tort rather than that of contract. 

{a) Pollock on Torts, 102. 
(6) Addison on Torts, 50. 



^he term inevitable accident is an ambiguous 
one, being used in two senses, sometimes as having 
the same meaning as an act of God, and at other 
times as meaning only one kind of such acts. When 
a writer says that an injury inflicted by the defendant 
upon the plaintiff may be justified upon the ground 
of inevitable accident, and that where the accident is 
caused by vis tnajor or act of God the defendant is 
not liable for the injury; he makes inevitable 
accident and act of God co-extensive in meaning 
and extent. If we see in one report that a frost of 
extraordinary severity, an extraordinary fall of snow, 
an extraordinary rainfall, an extraordinary high tide, 
which could not be foreseen and guarded against, are 
vis major ; and in another report, that the parting of 
a cable in a gale of wind, or the breaking of part of 
the steering gear, owing to a latent defect in the 
metal, are inevitable accidents; it is clear that 
these two terms are used in the same sense. So 
far as I can judge both terms correspond, in general 
with what in German law is called " hohe gewalt," 
and in our Japanese law is called " Fukako Ryoku " : 
and, therefore, what is stated in English books under 
the head of act of God, and in German books under 
" hohe gewalt " applies, with more or less modifica- 
tions, to inevitable accident. 

If we look into the old English cases, we find the 
term *' casus fortuitus '* was used as the equivalent of 
inevitable accident. In a pleading of the seven- 
teenth century a collision without any special 
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circumstances is stated to have occurred because 
" God so willed it " (a). 

The reason why I have preferred to use the term 
inevitable accident, instead of act of God and other 
terms, is because the former is used in cases of 
collision more generally than the latter. Moreover, 
the term, inevitable accident, is more used in 
common parlance (6). 

The term, inevitable accident, or unavoidable 
accident, as some writers (c) call it, is not, however, 
a happy one. Strictly speaking, the word " inevitable " 
expresses that which is physically impossible to 
resist, so that a collision which might have been 
avoided by the exercise of extraordinary skill and 
care is not inevitable ; but the ordinary use of the 
term is not so strict : it means not avoidable by any 
such precaution as a reasonable man, doing such an 
act then and there, could not be expected to take. 
In the words of C. J. Shaw, it is an accident such as 
the defendant could not have avoided by use of the 
kind and degree of care necessary to the exigency, 
and in the circumstances, in which he was placed. 
We have a similarly lenient interpretation in the 
use of the term ** act of God." 

It is said that an act of God does not necessarily 

(a) Selden, Soc. Ser., vol. II., 8i. 

(b) Piggott on Torts, 212. Mr. Carver says : — ** To enable us to 
describe a casualty as arising from an act of God, it must have two 
essential features : (i) be independent of human action ; (2) be 
unavoidable by any means which could reasonably be expected 
to be used." Carver on Carriage,* g. 

(c) Maclachlan. 



mean an operation of natural forces so violent and 
unexpected that no human foresight or skill could 
possibly have prevented its effects, and that the 
term is used, not in the sense that it is physically 
impossible to resist it, but in the sense that it is 
practically impossible to do so (a). Let us see 
whether the lenient interpretation adopted in the law 
of tort is also adopted in maritime law. 

It is contended by some lawyers, that a collision 
caused by inevitable accident is a collision which 
could not by any care or skill have been prevented. 
Thus, Lord Esher said, in The Schwan v. The 
AlbanOf ''in my opinion, a person relying upon 
inevitable accident must show that something 
happened over which he had no control, and the 
effect of which could not be avoided by the greatest 
care and skill." He thus required from a sailor the 
greatest care and skill instead of ordinary care and 
skill. By '' the greatest skill,*' it is not clear whether 
he meant the greatest skill which the defendant 
could show on the particular occasion, or the greatest 
skill in its absolute sense. If it were in the first sense, 
his statement would still be not free from criticism ; 
if it is in the second sense, it is wholly untenable. 

The long-established principle of English law is 
that, in order to constitute an inevitable accident it 
is not necessary to prove the greatest care and skill, 
but ordinary care and skill are enough. On this 
point Dr. Lushington is the authority. In the case 

(a) Nichols v. Marshnd, L.R. lo, Ex. 258. 
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of The Moses, the learned judge defined inevitable 
accident to be '' that accident, that calamity, which 
occurs without there being any practicable means of 
preventing its taking place ; that accident which takes 
place when everything has been done which ordinary 
skill, care, and ability could do to prevent accident.'* 
In The Europa he lays it down that it is an inevitable 
accident where one vessel doing a lawful act without 
any intention to do harm, and using proper precau- 
tion, unfortunately happens to run into another 
vessel. In the case of The Virgil he states, that 
that is an inevitable accident in law which the 
party charged with the offence could not possibly 
have prevented by the exercise of ordinary care, 
caution, and maritime skill. In the subsequent case 
of The Lochlibo he used the following words : — ** By 
inevitable accident, I must be understood as mean- 
ing a collision which occurs when both parties have 
endeavoured by every means in their power, due care 
and caution, and a proper display of nautical skill, 
to prevent the occurrence of the accident." 

Thus, although the form in which the rule is 
stated by the learned judge differs a little according to 
the case before him, sometimes the term *' proper 
precaution** being used and sometimes "ordinary 
care '* or " due care,*' in one case the expression being 
" ordinary maritime skill,'* and in another " a proper 
display of nautical skill " ; throughout the cases the 
principle always remains the same, and it has now 
become the established law in admiralty cases. 
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More recently, the Judicial Committee of the Privy 
Council, adopting the language of Dr. Lushington, 
defined inevitable accident to be ** that which a party 
charged with an offence could not possibly prevent 
by the exercise of ordinary care, caution, and mari- 
time skill." In a recent case before the House of 
Lords, it was said also, that the duty of a seaman 
is to take reasonable care, and to use reasonable 
skill to prevent the ship from doing injury. 

It is rather surprising that the late M.R. should 
have deviated from this long-established principle ; 
but his view was not shared by the other. members of 
the Court. 

Now, supposing that a torpedo boat runs into a 
fishing boat and sinks her ; if it is proved that the 
officers and crew of the torpedo boat took due 
precautions and showed ordinary nautical skill, no 
question of the liability of the state or government 
will arise; but if, on the contrary, they did not use 
the same skill and care as ordinary seamen, the 
question will arise whether the state or government 
is liable for the damage caused by the torpedo boat. 
It is, therefore, a very important question whether 
her crew used sufficient care and skill, and it becomes 
necessary to examine what is the ordinary degree of 
care and skill. 

This is a question which cannot be answered in 
abstract terms ; it is one of fact and must be decided 
according to the circumstances of each case. What 
may be sufficient care and skill for a master of a 
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merchant ship may not be sufficient for a captain of 
a ship of war, and vice versa ; what may be proper 
caution for ordinary weather might not be enough on 
a stormy night. It has been decided that darkness 
or thick weather will only be allowed to excuse from 
liability persons who have exercised such additional 
caution as is prudent and necessary under the 
circumstances. 

In order to decide these difficult cases in practice 
judges have the help of nautical assessors and such 
other experts as are required for the purpose : but I 
propose to dwell upon this topic more fully in the 
next chapter. 

In a case where two large sailing ships — one in 
the act of going about and the other going free — 
sighted each other in a dense fog at a distance of less 
than 300 yards, and a collision occurred in less than 
a minute, it was held that the ship in stays was not 
in fault for not having hauled her head sheets 
aft in order to assist her helm, although if she 
had done so the collision might have been averted. 
The collision was held to be a case of inevitable 
accident. 

If a collision is once decided to be due to inevitable 
accident, the point which we are considering does 
not arise, because in such a case not only the ship- 
owner but also the captain, officers, and all seamen 
connected with that collision are free from liability. 
Let us now proceed to the second cause of a collision 
—that 18, the wilful act of mariners. 



13 

L Will is said to be that state of mind which results Wilful 
in an act, and is to be distinguished from mental °®"***^"' 
wishes which are not carried into execution. A man 
may wish to kill another, but may be prevented 
from willing that act through the fear of being 
punished. It must also be distinguished from 
motive, because a motive is that which incites and 
stimulates to action. Wish and motive are only 
states of mind and are not direct objects of law, 
though we must take them into consideration when 
we are determining the length of imprisonment or 
the amount of damages to be awarded; while the 
mental phenomenon called will is, on the other hand, 
always succeeded by action, unless the body be 
physically incapable. I wish to do something, but I 
may not do it: I will to do something, and it 
is done. Thus will is, in law, something more than 
wish or motive, and is an important element of an 
act. But it would be a mistake to assume that a 
wilful act is always followed by civil or criminal 
liability. 

It is very often stated in books on the law of torts 
or in judicial dicta, that some acts are wilful at)id 
malicious ; and it is said so often that persons begin- 
ning to study the law of tort may receive a mistaken 
impression that an act, if wilful, is always also 
malicious, there being no wilful act without 
malice. This is a mistake : a wilful act does not 
necessarily mean a malicious act ; in other words, an 
act may be wilful without being malicious. If we 



interpret the term, " wilful and malicious," we can see 
easily that there are two kinds of wilful acts, the one 
wilful and malicious, and the other wilful without 
malice : for otherwise it would be quite redundant 
to say wilful and malicious ; it would be quite 
sufficient to say simply a wilful act. It is true that 
we find in English statutes and text books, and still 
more in reports, many words and expressions which 
are superfluous and redundant, but in this case the 
words ''wilful" and ** malicious" have each their 
own independent meaning. It is the same with the 
phrase, " a wilful and unlawful act." In fact there 
are two kinds of wilful acts which cause loss or 
injury to the person or property of other people, and 
the one kind is lawful, the other unlawful. 

A gaoler on being assaulted by prisoners in a gaol, 
in self-defence kills one of them ; his act is a wilful 
act, but it is an innocent homicide, justifiable for the 
purpose of preventing an escape. A peace officer in 
the due execution of his office kills a person who is 
resisting arrest or attempted arrest ; his act is 
justifiable. The law is the same when an officer, 
in endeavouring to disperse the mob in a riot or 
rebellious assembly, kills one or more of them, not 
being able otherwise to suppress the riot. 

By 3 & 4 Wm. IV. c. 53, s. 8, vessels liable to 
seizure under the laws against smuggling, which do 
not bring to under the circumstances specified in the 
act (upon signal given), may be fired at, and if death 
ensues no prosecution can be maintained for it. We 
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find in history and reports of decisions many cases 
where a ship of war, in its duty of suppressing slave 
trade or piracy, has fired at a merchant vessel, and 
that vessel has been destroyed or those on board of 
her have been killed or wounded. If circumstances 
should require it, it would be quite legal for a ship 
of war to ram a merchant vessel and sink her ; and 
sometimes it may be her duty to act in this way. 

Not only state officials, but also private individuals 
can wilfully kill other persons or damage their 
property with impunity. In English law homicide com- 
mitted for the prevention of some crimes is justifiable: 
that is to say, such crimes as attempting to rob or 
murder another in the highway, or in a dwelling- 
house, or attempting to break into a dwelling-house 
with intent to rob. Though this seems to us to 
protect unduly the person attacked and to be unduly 
severe against the criminal, English authorities 
assure us that such is their law at present. 
Mr. Harris says that in such cases, not only the 
owner, his servants and members of his family, but 
also any stranger present, are justified in killing the 
person so offending. By parity of reasoning we can 
presume that a captain of a ship can, on the high 
sea, fire at a pirate or any other ship guilty of 
infringing the law, and, if necessary, can wilfully 
ram and sink her. 

Another kind of wilful act, which causes loss or 
injury to another's person or property, but for which 
the doer is not liable, is what is called an act of 



i6 

self-defence ; that is the right of a man to defend 
his own life (a). 

A writer on criminal law defines homicide in self- 
defence by saying it is when a man, being attacked 
by another, who retreats from him as far as he can, or 
after a sudden quarrel and fight, avoids any further 
struggle, and retreats as far as he can, and, there 
being then no other means (which can be proved to 
exist) of saving his own life, kills his assailant. The 
statement is not a complete definition of self-defence, 
but so far as it goes it is true. 

The following is an example rather singular in its 
circumstances. In the case of R. v. Rose, under 
circumstances which induced the belief that a man 
was cutting the throat of his wife, their son shot and 
killed his father ; it was held that if the son had 
reasonable grounds for believing and honestly 
believed that his act was necessary for the defence 
of his mother, his homicide was excusable. If this 
act was held to be excusable, the act of a captain 
seems also to be excusable, who, honestly believing 
that one ship is criminally attempting to run down 
another, wilfully makes his ship collide with the 
former in order to save the latter. The fact that 

(a) Mr. Harris tries to distinguish justifiable from excusable 
homicide. According to his distinction, in the former the ^rson 
committing the act is engaged in an act which the law enjoms or 
allows {i.e., positive) ; while in the latter he is doing something which 
the law does not prohibit {i.e., ne^tive). Among the latter he 
enumerates self-defence. I agree with continental writers in think- 
ing it better to treat self-defence as a right than as an excuse : but 
in treating the topic under English Jurisprudence, I follow the 
English authors. 
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many innocent passengers are on board the former 
and none on board the latter would perhaps make 
the question more complicated ; and I can not discuss 
it here. 

The majority of examples of self-defence, naturally, 
are found in cases where the party killed or injured 
was committing or attempting to commit a crime ; 
but the criminal action on the part of the other is 
not a necessary condition of self-defence. There 
may be no trace of any violation of law and yet self- 
defence can be put forward in defence. Where two 
persons are shipwrecked, and both getting on the 
same plank, which is insufficient to save them both, 
one of them thrusts the other from it, so that he is 
drowned, this wilful act of killing a suffering 
innocent person by another in order to save his own 
life is said to be justifiable. If a man can thrust the 
other from the plank, so that he is drowned, in order 
to save his own life, it seems to follow that a captain 
of a ship can wilfully make her collide with another 
ship, which would otherwise come into collision with 
his own ship and endanger the lives of all on board her. 
The fact that there are many seamen and passengers 
on board the other ship and only a few or none but 
himself on board his own ship, would make the case 
more complicated ; but I think it makes no difference 
in principle. In the case of a merchant vessel, the 
right of self-defence of such a kind is clear ; but in 
the case of a ship of war it needs some consideration* 

Rules and regulations, which are binding on the 

c 
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British Navy, prescribe the manner and order in 
which the lives and property on board a ship of war in 
case of wreck or stranding are to be saved. They 
must save^ first, those persons who do not belong 
to the crew of the ship, that is to say, passengers 
or people who came on board the ship by chance. 
Next, they must try to secure important papers and 
documents; then the officers and crew must 
leave the ship, the captain being the last of all to quit. 

Regulations and rules are also made under statu- 
tory power for a like purpose, which apply to 
merchant ships. 

If we were to take the motive of those regulations as 
a guide in reasoning, we might be tempted to 
conclude that the captain of a ship of war cannot 
wilfully collide with a merchant ship only in order 
to save his own. But this would not be a sound 
conclusion. These regulations only fix the order in 
which those on board the ship are to be saved, and 
how this is to be done. They do not pretend to 
settle the question of the right of self-defence in the 
case where a ship of war and a merchant vessel are 
in danger of collision with each other. They are 
intended to be internal regulations of the Navy, and 
have no wider application. Therefore, if a captain 
of a ship of war knowingly and wilfully makes his 
ship collide with a passenger ship in order to save 
his own ship and the lives of those on board her, 
whatever may be thought of the morality or 
humanity of his act, it will be legally excusable. 



19 

Neither the master of a merchant vessel nor the 
captain of a ship of war are criminally liable for 
wilful homicide or any other injurious act, which is 
either justifiable or excusable. They are also exempt 
from civil liability in respect of it. 

As a general principle of the law of tort, no wilful 
act which is not accompanied by malice is a tort, so 
as to make the person doing it liable. A person^ who 
in the performance of his duty breaks down a 
building which belongs to another, is not bound to 
pay the damage so caused ; a person who, in self- 
defence, kills another, or injures the property of 
another, is not liable to make compensation. In the 
same way, if it is the duty of a master or a captain 
to make his ship collide with another shipi or if he 
has some other excusable grounds for a wilful 
collision, he will not be liable for the consequence ; 
and if for this reason the actual doer is not liable for his 
act, neither will his master or employer be liable for 
it. Consequently, we need not discuss this point 
further. 

In order that a wilful and intentional act may 
amount to a crime or tort, there must be malice. 
Malice, in the common acceptance of the word, 
means ill-will against a particular person ; but in 
its strict legal sense it means a wrongful act done 
intentionally without just cause or excuse. If we 
say ''with malice aforethought," the word malice 
means that the act has been committed intentionally, 
and that there is no defence of just cause or excuse. 
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If I give a perfect stranger a blow likely to produce 
death, I do it with malice, because I do it intention- 
ally and without just cause or excuse. To satisfy 
the legal conception of crime, as a general rule, 
malice of this kind must be directly proved, except 
in the case when the law expressly declares an act 
to be criminal. Tort is difTerent from crime, but 
the necessity of the presence of malice, so as to make 
a wilful act amount to a tort is the same as in the 
case of crime. 

If a master or a captain make his ship collide with 
another ship wilfully and maliciously, he is liable for 
the damage. This is too clear to need an explanation. 
It is more necessary to inquire whether the owner of 
the colliding ship is liable for such acts of the master 
or captain, who is his servant. 

It is said that, for the acts of servants done in the 
course of their service, and for their master's benefit, 
the owners are liable, though no express command 
or privity of the owner be proved, and that ship- 
owners are answerable for the manner in which their 
servants navigate their ship, though the wrongful act 
of the servant is one against which the owners have 
given express orders. To this extent the master is 
liable for the conduct of his servant, but his liability 
does not extend to the case of wilful and criminal 
misconduct of his servant, for such conduct is seldom, 
and almost, one maj' say, never within the scope of 
their employment, so as to make the shipowner liable 
for it. 



For a collision caused by the master and crew 
maliciously driving their ship against another, the 
owner will not be liable. In a case where the mas- 
ter of a Liverpool steam-tug, having been irritated 
by his demand for towage being disputed, wilfully 
drove his tug violently several times against the 
quarter of the sloop he had been towing, thereby 
causing her considerable damage, it was decided, in 
the Admiralty Court, that the tug was not liable to 
arrest on that account. The same principle was 
acted upon in a subsequent case, when the master of 
one vessel wilfully cut another adrift from her moor- 
ings, in order to get her berth. If one ship is wilfully 
and maliciously driven against another, the wrong- 
doer might be held liable for the entire loss, notwith- 
standing negligence in the other ship in not avoiding 
the collision ; but the owner of the ship will certainly 
not be liable for the act. 

If the owner of a merchant vessel is not liable for 
a collision occasioned by a wilful and malicious act of 
her master, it is very clear that neither will a State 
or Government be liable for a collision caused by a 
similar act of its captain. In such a case, if the 
damaged ship belong to the same flag as the ship of 
war, his remedy is only against the actual wrong- 
doer ; if she belong to another nationality than that 
of the ship of war, he can claim damages against the 
government, whose officer the wrong-doer is, only 
through the medium of his own government, this 
being more a question of diplomacy than of law. 
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Happily, such cases occur extremely seldom at 
present among civilized nations. 

So far, I have explained that in cases of collision 
between a merchant vessel and a ship of war, 
caused by an inevitable accident, or by a wilful but 
excusable act or a wilful and malicious act of a mas- 
ter or a captain of a ship, the shipowner is not liable for 
the damage. Let us now consider the case where a 
collision is caused by the third cause above mentioned ; 
that is, by the negligence or fault of those navigating 
the ship, which is a question involving many 
difficulties. 

A complete treatise on negligence in law, as 
Mr. Beven says, would be a commentary on the 
whole law of England, from the standpoint of non- 
fulfilment of legal duties. Almost in every branch 
of law we find the word negligence, generally 
accompanied by liability of one kind or another. 
Staatrecht, criminal law, the law of tort, the law 
of contract, and even international law, try to 
define and explain this term; but their definitions 
and explanations do not, necessarily, all agree 
with each other. Stephens defines negligence to 
be the omission to perform a duty imposed by law, 
and continues: — "The word negligence is used in 
criminal law principally in reference to the infliction 
of bodily injury by neglecting to perform one of the 
duties which are by law imposed on various persons 
for the preservation of human life." Even as a 
definition of a criminal negligence the accuracy of 



23 

his statement is doubtful. Mr. Shearman says : — 
" Negligence, constituting a cause of civil action, is 
an omission, by a reasonable person, to use that degree 
of care, diligence, and skill, which it was his legal 
duty to use for the protection of another person from 
injury." Speaking generally,'this definition is a very 
good one, but I am afraid it is not wide enough to in- 
clude all cases of negligence in practice. Mr. Beven 
quotes and criticises the definitions of many English 
authors, but does not give his own. He says : ** The 
definition of negligence is hard to express, since the 
developments of negligence are so multiform ; still, 
the ingredients of negligence are not doubtful ; there 
must be a legal duty to exercise control, and a failure 
in the exercise of the control necessary in the circum- 
stances of any particular case." If the ingredients 
of negligence are only those two, and nothing more, I 
wonder that they are not combined in a sentence so 
as to give a complete definition of negligence. 
But if, on the contrary, other elements are required 
to complete the definition of negligence, this state- 
ment is not complete, though not incorrect. The 
statement of Brett, M.R., in Heaven v. Pender, is 
defective as a scientific definition :—'' Actionable 
negligence consists in the neglect of the use of or- 
dinary care or skill towards a person to whom the 
defendant owes the duty of observing ordinary care 
and skill, by which neglect the plaintiff has suffered 
injury to his person or property." It is to be observed 
that he uses the word neglect in defining the word 
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negligence. This may be correct as an explanation 
of what is actionable negligence, but we cannot 
adopt it as a general definition of negligence. 

The most scientific analysis of negligence is that of 
Austin. He draws a distinction between negligence, 
heedlessness, and rashness. According to his view, 
in cases of negligence, a person fails to perform an 
act which he is under an obligation to do, i.^., he 
breaks a positive duty ; in cases of heedlessness or 
rashness, he does an act from which he is bound to 
forbear, i.e., he breaks a negative duty. In cases of 
negligence he does not advert to the act which it is 
his duty to do ; in cases of heedlessness he does not 
advert to the consequences of the act which he does ; 
in cases of rashness, he adverts to the consequences of 
the act, but by reason of some assumption which he 
examines insufficiently, he concludes that those con- 
sequences will not follow the act in the particular 
case before him. Although this statement is very 
analytical and deserves careful attention, still, its 
divisions are too minute and its distinctipns too 
subtle : whatever its intrinsic value, it is not suited 
for practical purposes; and it cannot be adopted, 
at least, in maritime law. 

Negligence is the omission to do something which 
a reasonable man would do, or doing something which 
a reasonable man would not do. Sometimes it is 
defined, with more show of accuracy, as the omission 
to do something which a reasonable man, guided by 
those considerations which ordinarily regulate the 
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conduct of human affairs, would do; or, as the 
omission to do something which a prudent person 
would ordinarily have done under the circumstances 
of the situation. But such additions or qualifications 
are not necessary, and are redundant, because what 
must be done, or would be done, in any case, is surely 
relative to the circumstances in which the doer is 
placed. Accordingly, let us be satisfied with the simple 
definition above mentioned, and see how it is applied 
in maritime law, especially in cases of collision. 

When Lord Stowell said that a collision may 
happen by the misconduct of the suffering party only, 
or, that it may have been the fault of the ship which 
ran the other down, he does not mean to distinguish, 
in meaning, between misconduct and fault. Some 
authors use the word default, where others use the 
word negligence. If we take such instances as porting 
the helm when it should be starboarded, or letting go 
an anchor under circumstances in which this is im- 
proper, it seems better to use the word ** fault," and 
say a man was in fault ; while, if there were want of 
look-out or disregard of the steering rules — a practical 
rule of seamanship — we are apt to say a man is 
negligent. 

Generally speaking, negligence is used to express 
a negative idea. A learned judge defined it as a want 
of that attention and vigilance which is due to the 
security of other vessels that are navigating the 
same sea. In a recent case, before the House of 
Lords, it was said that the duty of a seamen is to 
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take reasonable care and to use reasonable skill to 
prevent the ship from doing injury, and that if a sea- 
man does not take such care and skill, he shall be held 
negligent. 

As negligence is a failure to exercise ordinary care 
and skill, explanation of negligence depends upon 
that of ordinary care and skill ; and here comes in 
the practical question of the degree of care and skill. 

It is easy to understand the meaning of ordinary 
care and skill in ordinary language ; but scientifically 
there is no question within the range of jurisprudence 
that has given rise to more controversy than that 
which is concerned with determining what degrees 
of care and skill are recognised by law as the 
standard to be attained. 

The controversy on this point has been historical 
and world-wide ; and at present there are two main 
divisions of opinion on the subject, which have come 
down from the Roman period. The first theory divides 
negligence into three degrees: gross neglect, said to be 
equivalent to the lata culpa of the Romans ; ordinary 
neglect, said to correspond to their levis culpa ; and 
slight neglect, answering to what was then all but 
universally accepted by them as their third degree, 
levissima culpa. The second theory divides negligence 
into two classes : culpa levis, the lack of such diligence 
as a good business man would show in a transac- 
tion similar to that in question, where such transaction 
relates to his own business ; and culpa lata, the 
neglect of the ordinary care that is taken by a person 
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who has not such special qualification. It is rather 
surprising to find that there are so many followers of 
the first theory among English and American judges 
and text writers, notwithstanding its lesser practical 
value. The method of dividing care and skill into 
two classseSy those of a good business man and those 
of a person who has not such special qualification, is 
also far from being a practical solution of the question. 
If we do not know what degree of care a good 
business man always takes and what degree a person 
not having such special qualification takes, we can- 
not say that this doctrine leads to a solution ; and 
that knowledge it is really impossible to obtain. 

I have mentioned these two theories, more to show 
the difficulty of the solution of the question now 
before us, and the ineffectual attempts to solve it 
made by legal writers, than to solve and define 
ordinary care myself. As I said before, the question 
of the proper degree of care and skill is a question of 
fact, to be decided by a jury in each case. What is 
considered ordinary care for. one man may not be 
enough for another ; an omnibus proprietor is bound 
to use a higher degree of care and caution than a 
gentleman who drives his own carriage ; the care 
required from a person who navigates a ship may be 
of a higher degree than that required from a person 
who drives a carriage ; and among seamen the care 
required from the crew of a passenger ship may be 
greater than that required from the crew of a private 
yacht or a trawler. Again, it may be greater or less, 
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according to the kind of law with reference to which 
it is to be ascertained. What may be considered to 
be care enough to acquit a person criminally charged 
may not be enough in an action of tort to discharge 
a defendant from liability ; and the standard seems 
rather higher in cases of contract than in cases of 
tort. 

A man took another in his carriage with him 
gratuitously, without examining the bolts and fasten- 
ings of his carriage, which were only examined every 
three months by a blacksmith : during the journey 
an accident happened : it was held that the 
proprietor had used proper care, the carriage being 
examined every three months. A railway company 
employed a man to examine a truck, but he did not 
do so sufficiently to discover a crack in an axle, which 
subsequently caused an accident ; and though a jury 
found that the crack might have been discovered by 
a sufficiently minute examination, the court held that 
the company used proper care, and that they were 
not bound under the circumstances to make an 
examination of a very minute character. Where a 
person hired a carriage, a pair of horses, and a driver 
from a jobmasf er, and, owing to the breaking of a 
bolt in the underpart of the carriage, the splinter-bar 
became displaced, the horses started off, the carriage 
was upset, and the hirer injured, the court held 
that the jobmaster's duty was to supply a carriage as 
fit for the purpose for which it was hired as care and 
skill could render it. 
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All these three cases arose out of matters in 
nature of contracts ; they all related to the safety of 
persons conveyed by vehicles belonging to the 
defendants ; and in all there was a lack of such care 
and diligence as a good business man would have 
shown in such a case. In the first two cases there 
was held to be sufficient care, while in the third there 
was not : but this difference might be due to the 
presence of circumstances peculiar to each case. 

When we come to cases of tort we feel that 
the standard of care required is somewhat different 
from that in case of contract. We find that a 
standard of diligence exceeding that of the merely 
good and diligent man is often exacted. A master 
orders his servant to lay down a quantity of rubbish 
near his neighbour's wall, though not so as to touch 
the wall. The servant uses ordinary care in the 
course ol executing the master's order, but, notwith- 
standingy the rubbish is run against the wall, and 
the master is held liable. A contractor is employed 
by a local board to construct a sewer and a highway, 
in the course of which he digs a trench, which is 
afterwards filled in with earth, and the roadway 
apparently made good. The work is done under the 
directions and to the satisfaction of the surveyor 
of the board ; and the surveyor continues to inspect 
and to pass over the road up to the time of accident. 
The plaintifFs horse, drawing a spring cart, is going 
along the road when its fore-feet suddenly sink 
through a coating or crust of macadam into a cavity. 
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Neither the engineer nor the surveyor can account 
for the existence of the cavity. Yet the local board 
is found guilty of negligence (a). 

In these cases we see that the standard of diligence 
required is higher than that shown by men of 
ordinary prudence and care. In the first case the 
servant used so-called ordinary care^ but the master 
was held liable; and in the second case the local 
board was found liable for a defect which experts 
could not account for. Although these decisions 
may seem to us too strict, still they cannot be gain- 
saidy because the determination of those questions 
depends upon the view taken by the court of the 
circumstances of each case. 

In criminal cases we find yet another standard of 
care and skill ; but as they are only remotely con- 
nected with our subject we may pass them by and 
consider the cases in maritime law. What is 
ordinary care and skill in maritime law ? 

Ordinary care and skill in maritime law do not 
differ in principle from those in other departments of 
law. They are not a fixed quantity applicable in all 
circumstances, but a variable quantity, increasing or 
decreasing according to the circumstances of each 
case. 

At the launch of a ship there is an obligation to 
use the utmost precaution and to give such a notice 
as will be sufficient to prevent any injury resulting 
from the launch; but on an ordinary voyage the 

(a) Smith v. Wist Derby Local Board, i C.P.D., 423. 
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amount of care required from the master of the ship 
is not 80 great. Lord Tenterden^ indeed, said that 
the master must, during the voyage, take all possible 
care of the cargo, and that that rule furnishes a good 
illustration of the general principle by which the 
master and owners are held responsible for every 
injury that might have been prevented by human 
foresight or care ; but in practice his rule has not 
been followed. The following passage in the judg- 
ment of Chief Baron Pollock in Laurie v. Douglas 
more nearly hits the point, and better expresses the 
general principle : — " The ship-owner or ship-master 
is bound to take the same care of goods as a person 
would of his own goods, viz., ordinary and reasonable 
care." This is in harmony with the view of Mr. 
Justice Willes in the case of Notara v. Henderson^ with 
which Lord Tenterden himself agreed : — " Whether 
there had been a breach of duty must depend upon 
the circumstances of each particular case and the 
question, whether special active measures ought to 
have been taken to preserve the cargo from increas- 
ing damage caused by accident is not determined 
simply by showing damage done and suggesting 
measures which might have been taken to prevent it. 
A fair allowance ought to be made for the difficulties 
in which the master may be involved." So in a case 
where a vessel engaged in rendering salvage service 
to another negligently runs into the vessel she is 
assisting, she is of course liable for the damage ; but 
in such cases the Court regards error or negligence 
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in the salvor less severely than in ordinary cases of 
collision (a). The law requires that a seaman should 
exhibit ordinary presence of mind and ordinary skill ; 
but it is manifest that at a moment of great peril a 
man may do, or omit to do, something which may 
contribute to the collision, without thereby showing 
himself deficient in ordinary skill, care, or nerve. A 
wrong step taken in the agony of the collision will 
not necessarily cause a master or crew to be held in 
fault for the collision. The following examples 
illustrate this principle, and also show how the 
expression " ordinary care and skill " is construed in 
collision cases : — 

A sailing ship in a thick fog sighted another at so 
short a distance off that in a minute the ships were 
in collision. Her helm was altered, but the head- 
sheets, which had just been let go, were not hauled 
aft, nor were the lee-braces let go, so as to assist her 
head in paying off. It was held that, even if the 
collision could have been avoided by the measures 
suggested, the time was so short that there was no 
negligence in their omission (b). Again, where a 
steamship coming up the Thames at night, passed a 
schooner, and when about 300 yards a-head of her 
took the ground and stopped, the schooner was held 
not to be in fault for a collision which followed, 
although possibly, if she had at once let go her 
anchor she might have avoided the collision (cj. 



The C.S. ButUt and The Baltic, L.R., 4 A. & E., 178. 
_, The Marpesia, L.R., 4 P.C., 212. 
c) The EliMabeth ana the Adalia, 3 Mar. Law Cas., O.S., 345. 
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A steamship bound down the river Thames on a very 
dark night was rounding-to in Gravesend Reach 
before coming to an anchor. While doing so she 
ran into and sank a vessel which was at anchor 
without a riding light up. The instant the latter 
vessel was seen the engines of the steamship were 
stopped and reversed, but her anchor was not let go. 
It was held, that even if the collision could have 
been averted by letting go the anchor, the master of 
the steamship was not guilty of negligence, because 
at the moment, it did not occur to him to let go his 
anchor (a). Again, where the Calcutta, a ship under 
sail on the port tack, collided with another ship, the 
Emma, which was on the starboard tack, and alleged 
that owing to the foretack being carried away, 
she was prevented from paying off and getting out 
of the way of the ship on the starboard tack, and that 
the collision was therefore an inevitable accident : 
the Privy Council, assisted by nautical assessors, 
held that as the Calcutta might reasonably have taken 
better measures than she did to avoid the collision, 
it could not be called an inevitable accident. So, in 
The European, where a steamship collided with 
another vessel in the Thames by reason of the failure 
of her steam-steering gear to act, which caused her 
head to go to starboard, although the helm was 
ordered to be put so as to make her go to port, it 
was held that, under the circumstances, the accident 
was not inevitable, because it was proved that 

(a) Thi CM, Palmtr and the Lamax, 2 App., Mar. Law Cas., 94. 

D 
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formerly a precisely similar difficulty had arisen, and 
her machinery had been re-adjusted by a competent 
fitter, who, however, failed to discover the cause 
of this derangement, and there was, therefore, no 
assurance that the defect had been cured during the 
overhaul. 

There is one thing which, in one sense, falls under 
the head of negligence, but which requires special- 
treatment, namely, the infringement of the regula- 
tions for preventing collisions at sea. 

According to 25 and 26 Vict., c. 63, ss. 27, 28, 
wilful infringement of the regulations is a mis- 
demeanour, and damage caused thereby is deemed 
to have been caused by the wilful default of the 
person in charge of the deck. 

By 57 & 58 Vict., c. 60, ss. 419 and 422, it is 
enacted as follows, re-enacting similar provisions in 
the statute of 1861 : — 

Where, In a case of collision, it is proved to the Court before 
which the case is tried that any of the collision regulations have 
been infringed, the ship by which the regulation has been 
infringed shall be deemed to be in fault, unless it is shown to 
the satisfaction of the Court that the circumstances of the case 
made departure from the regulation necessary (s. 419). 

In every case of collision between two vessels it shall be the 
duty of the master or person in charge of such vessel, if, and so 
far as he can do so without danger to his own vessel, crew, and 
passengers, 

(a) to render to the other vessel, her master, crew, and 
passengers, such assistance as may be practicable, and as may be 
necessary to save them from any danger caused by the collision ; 
and to stay by the other vessel until he has ascertained that 
she has no need of further assistance, and also 
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(b) to give the master or person in charge of the other vessel 
the name of his own vessel, and of the port to which she 
belongs, and also the names of the ports and places from which 
she comes and to which she is bound. 

If the master or person in charge of the other vessel fails to 
comply with this section, and no reasonable cause for such 
failure is shown, the collision shall, in the absence of proof to 
the contrary, be deemed to have been caused by his wrongful 
act, neglect, or default (s. 422). 

The regulations for preventing collision are part of 
the municipal law of England and its colonies ; but 
they are adopted by most of the maritime nations. 
In the United States it has been held that, the 
collision regulations of England, having been adopted 
by all maritime nations, are of universal applica- 
tion, and form part of the international or general 
maritime law of the world. 

The safety of navigation requires that the regula- 
tions for preventing collisions should be strictly 
observed. This is the reason for the presumption of 
fault or negligence in the first section (419). As to the 
second section (422) the presumption of negligence 
may seem to be too far removed from actual fact ; 
but the policy of the law requires it. The 
temptation for a ship to run away from another 
with which she has been in collision by her own fault, 
in the hope of escaping detection, has been found in 
many cases stronger than the dictates of humanity. 
Previous to this rule, the sanction against running 
away was rather mild, the offending ship being only 
ordered by the Court to pay the costs of the suit. 
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The new rule gives a preponderance to feelings of 
humanity by holding that ship to be in fault for the 
collision, which fails to stand by the other, in absence 
of proof to the contrary, however free from blame 
the ship may be in other respects, and however 
wanton the collision on the part of the other ship. 

It is quite an arbitrary rule to treat a man as in 
fault who is not really in fault and to make him 
responsible for negligence when he has been 
absolutely free from blame in manoeuvring the ship. 
We may call this kind of negligence negligence in 
law in contrast to negligence in fact. Explanations 
and criticisms of this rule are to be found in Mars- 
den's "Law of Collision" and Prien's "Zusammen- 
stoss von Schiffen." Upon the whole the result of the 
rule has been to increase the safety of navigation by 
increasing the stringency of the regulations {a). 
Moreover, it enables the Court to adjudicate upon 
collision cases without the necessity of determining 
upon conflicting evidence, whether there was fault or 
not. The rule presumes a fault and imposes on a 
vessel that has infringed a regulation, the burden of 
proof that such infringement could not by any 
possibility have contributed to the collision ; so that 
it is much easier to arrive at the decision of fact. 
Sometimes it is very difficult to ascertain whether 
there was an infringement of regulations or not ; and 
the Court might be puzzled to decide in some nice 
questions whether an infringement of a regulation 

(a) The Khedivi, 5 App. Cas.. 876, 901. 
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could possibly have contributed or did in fact con- 
tribute to the collision; but there being a 
presumption of fault attached to any infringement of 
a regulation applicable to the case, it makes it (the 
investigation) easier than it would be otherwise. 

Infringement of regulations means not observing 
them ; but a regulation is not infringed, within the 
meaning of the statute, if those in charge of the 
vessel did not in fact know and could not have known 
that the regulation had come into operation. A 
foreign ship came into the Mersey without having on 
board a second riding light, as required by the 
Mersey rules, and a collision occurred before the 
master, who had gone ashore to get one, had 
returned to the ship ; it was held that the circum- 
stances made a departure from the regulations 
necessary within the meaning of 36 & 37 Vict., c. 85, 
s. 17. Lord Blackburn said: — "When a sudden 
change of circumstances take place, which brings 
a regulation into operation, though the thing pre- 
scribed by the regulation is not done by the person 
in charge, yet the regulation can hardly be said to be 
infringed by him, till he knows or ought to have 
known of the change of circumstances." 

With regard to the interpretation of the phrase 
** infringement of a regulation *' there are differences 
of opinion among writers and contradictions among 
the reported decisions. Generally speaking the 
rules in regard to lights and signals are not so 
strictly interpreted as those in regard to the steering 
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and sailing rules. A brig was being overtaken by a 
full-rigged ship ; the brig did not show at her stem 
either a white light or a flare, in compliance with the 
regulations, but her binnacle light was visible over 
her stern. It was held by Sir R. Phillimore that the 
infringement of the regulations could not by any 
possibility have contributed to the collision, and that 
the brig was not, therefore, to be deemed to be in 
fault under the statute. So Lord Watson said : — " It 
is not an infringement of any regulation that will 
bring the section into operation, but only an infringe* 
ment of a regulation which was in the circumstances 
applicable." So Mr. Justice Butt said: — **What 
must be looked to, is whether there was a reasonable 
compliance with the regulations. With respect to the 
fixing and mechanical details of a ship's lights, the law 
requires only a reasonable com pliance. H aving regard to 
the class of people for whose guidance the regulations 
are framed and by whom they are worked, and also 
to the circumstances under which they are worked, 
it is difficult to suppose that the legiskture could 
have intended anything more than a reasonable 
compliance with the regulation as to lights and sound 
signals." In the Fire Queen, an obscuration by the 
starboard cathead of the green light, to the extent of 
an arc of two and a half or three degrees, was held 
not to be an infringement (a;. In the Glamorgan^ 
shire, it was held that carrying the side lights in the 
rigging, where it is impossible for them to be fixed 

(a) 12 P.D., Z47. 



39 

with mathematical accuracy, does not bring the 
ship within the penalty of the statute. 

Thus, in general, the construction of the rules as 
to lights is not strict, but still it is by no means 
always lenient; and there are some cases where 
ships or captains were held liable for the infringe- 
ment of the regulations in regard to lights. In 
the Lapwings a steamship under way was held 
in fault under the statute for having some four 
minutes or more before the collision, hauled down 
her masthead light, although her side light was seen 
by the other ship for some time before the collision. 
So in the Talbot^ a ship in the Mersey was held in 
fault for having a wrong light at her masthead, 
although the judge was uncertain whether it misled 
the other ship or not. 

As regards the steering rules, things are different. 
It could scarcely be contended that an infringement, 
even to the smallest extent, of one of the steering 
rules could not contribute to the collision. Although 
in a case where a risk of collision was caused by a 
wrong manoeuvre of one ship, the other ship will not 
be held in fault, unless there is time for those in 
charge of her to appreciate the situation, and unless 
also there is opportunity for them to comply with 
the regulation ; still we see that the interpretation of 
law is more strict here than elsewhere. In the case 
of The Voorwaarts and The Khedive, two ocean liners 
were approaching each other at night on nearly 
opposite and parallel courses, but without risk 
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of collision, the green light of [each being visible to 
the other on her starboard bow. When the vessels 
were somewhat less than a mile apart, the Voorwaarts 
ported and showed her red light, this being a wrong 
manoeuvre. The captain of the Khedive thereupon, 
without stopping or slowing his engines, put his helm 
hard a-starboard, and, at the same moment, gave the 
order to stand by the engines. One minute and a 
half afterwards he put his engines full speed astern. 
The collision occurred a minute and a half after this. 
In the Court of Appeal it was held that though the 
captain of the Khedive was wrong in not stopping and 
reversing at the proper moment, yet his error did not 
prove him to be deficient in ordinary care, skill, or 
nerve, and therefore the collision was not caused by 
his negligence ; but the House of Lords held that the 
crossing rule had been infringed without necessity, 
and the Khedive must, in the words of the statute, be 
deemed to be in fault, and the question whether her 
captain had been, in fact, guilty of negligence was 
immaterial. 

We have now seen what is negligence in maritime 
law, negligence properly so-called and negligence or 
fault presumed as such in law. Is the law the same 
in a case of collision between a merchant ship and a 
man-of-war as it is in one between two merchant 
ships? The Merchant Shipping Act 1894, s. 741, 
enacts that "The Act shall not, except where 
specially provided, apply to ships belonging to Her 
Majesty." Therefore, a man-of-war is not bound by 
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regulations made under the powers given by the 
Merchant Shipping Act, but identical regulations are 
issued by the Lords of the Admiralty, and the question 
of what is negligence in case of a collision between 
two of Her Majesty's ships, or between one of them 
and a merchant ship is substantially the same as in 
case of a collision between merchant ships (a). 

How is the question of negligence in such a case 
to be determined ? The answer to this depends on 
the result brought about by such negligence, on the 
point of view of law from which we regard it, and 
on the ownership of the colliding ships. 

(a) Queen's Regulations (1899) 1069. The following regulations 
are to be observed in order to prevent collisions at sea, and sdl 
Officers of the Military Branch are to make themselves thoroughly 
acquainted therewith. The Captain is not to entrust the charge of 
a ship, when under-way, to any officer, whether confirmed or acting, 
or to any other persons, unless he has satisfied himself that such 
officer, or other person, is acquainted with them. 

The words of this regulation and the following regulations are 
substantially the same as those of the collision regulations, which 
are applicaSle to merchant vessels. 
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CHAPTER 11. 

HOW THE QUESTION OF NEGLIGENCE IS DETERMINED. 

It is almost every day that we read in the news- 
paper that some person has been found dead in his or 
her house, or drowned in a pond. He might have been 
murdered, might perhaps have committed suicide, been 
killed by negligence of other people, or lastly, have died 
accidentally a sudden death. A person who is officially 
empowered to investigate the cause of such a death 
is called a coroner. Where a coroner is informed 
that the dead body of a person is lying within his 
jurisdiction, and there is reasonable cause to suspect 
that such person has died either a violent or an un- 
natural death, or has died a sudden death of which 
the cause is unknown, he issues his warrant for sum- 
moning some good and lawful men to appear before 
him to inquire, as jurors, touching the death of such 
person as aforesaid. The jurors are sworn before the 
coroner diligently to inquire touching the death of the 
person, and to give a true verdict according to the 
evidence (a). The coroner and jury view the body; 
the coroner examines all persons who tender their 
evidence respecting the facts, and the jury, after 
hearing the evidence, give their verdict, setting forth 
so far as possible, who the deceased was, and how 

(a) Coroners' Act, 1887, s. 3. 



43 

he came by his death. In this way they determine 
whether there was negligence on the part of anybody 
or not. If the death was caused by accident or 
suicide during temporary insanity, the process comes 
to an end ; but if it was caused by murder or man- 
slaughter, the case goes on to a further trial. 

If the death was caused by murder or man- 
slaughter, a criminal prosecution on indictment takes 
place. When the prisoner is given in charge to the 
j ury, the counsel for the prosecution opens the case to the 
jury, stating the leading facts upon which the prose- 
cution rely. Tn doing so, he states all that it is pro- 
posed to prove, declarations of the prisoner as well as 
facts, so that the jury may see if there be a discre- 
pancy between the opening statements of counsel, 
and the evidence afterwards adduced in support of 
them. The prisoner, or his counsel, replies to this by 
calling witnesses or putting documents in evidence 
forthe defence; to which the counsel for the prosecution 
replies by rebutting the opponent's evidence. After 
the conclusion of the evidence and arguments, 
the judge sums up the case, directs the jury as to the 
law applicable, and goes through and comments on 
the evidence given. The jury, after considering to- 
gether, return their verdict, in cases of treason and 
felony in open court, in the presence of the defendant ; 
in cases of misdemeanour, the presence of the 
defendant, during the trial, is not essential. The 
verdict generally declares that the jury finds the de- 
fendant guilty or not guilty ; and it ought not to draw 
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any legal conclusion, for that is the province of the 
court. If they do so, and the inference drawn by 
them is an erroneous one, the court will reject it as 
superfluous, and pronounce the judgment warranted 
by the facts stated. If the jury cannot say whether 
the defendant is guilty or not, they can find a special 
verdict ; that is, they find only the facts of the case, 
referring it to the court to draw the legal inference from 
them. Such verdict must state positively the facts 
themselves, and not merely the evidence adduced to 
prove them ; and all the facts necessary to enable the 
court to give judgment must be found, for the court 
cannot supply by intendment or implication any 
defect in the statement. 

It is in this manner that negligence is determined 
in criminal cases where it has caused loss of life. 

In civil cases the mode of determining negligence 
is different in different courts. In the Chancery Courts 
trial by jury is never allowed ; the action is tried by 
a judge alone. In any other court it may be tried 
by a judge alone, or by a judge and jury, or again by a 
judge with the help of assessors or merchants. Some 
actions are tried by jury, as of right, but others only 
by special permission of the court. In actions of 
slander, libel, false imprisonment, seduction, malicious 
prosecution, or breach of promise of marriage, either 
party can secure a trial by jury as of right by giving 
notice that he so desires. In all other cases the trial 
will be by a judge alone, unless an order be made at 
chambers for a trial by jury. Such an order will be 
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made as of course, unless the action is one which 
could have been tried without a jury before the 
Judicature Act, or unless the master sees that the 
case involves an investigation which cannot con- 
veniently be made by a jury. Thus we see that in 
civil cases the number of trials by jury is less in pro- 
portion than in criminal cases. The difference is 
founded in the different nature of civil and criminal 
cases. After it has been settled that a case shall be 
tried by jury, the manner of proceeding in civil cases 
does not differ much from that in criminal ones. 
The leading counsel for the plaintiff opens his case : 
that is to say, he states in chronological order the 
facts on which the plaintiff relies ; then follows the 
examination-in-chief, cross-examination, and re-exam- 
ination of witnesses, and so on ; and, as soon as all 
the evidence has been heard, and the counsel on both 
sides have addressed the jury, the judge sums up the 
evidence. He may either leave the jury to return 
a general verdict, or ask them to answer certain 
questions ; in the latter case, it will be for the judge 
to determine what is the legal result of their findings. 
If either party desires that any other question should 
be left to the jury, besides those which the judge 
proposes to leave to them, he asks the judge to put 
that question to the jury before the verdict is given. 
The jury then consider their verdict, and they deter- 
mine all issues of fact. As soon as the verdict has 
been returned the counsel for the successful party 
asks for judgment, and the judge, as a general rule, 
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gives judgment according to the findings of the 
jury. Where distinct issues are separately left to the 
jury, the judge may accept their verdict on those 
issues on which they agree, and may discharge them 
on others on which they cannot agree. 

This is the mode of determining the question of 
negligence in civil cases, and I have already mentioned 
many instances in which defendants have been thus 
held negligent. 

Inquiries by coroners (inquests) are confined to 
cases where death has resulted ; consequently, they do 
not take place where no loss of life has been caused 
by a collision due to negligence. Where the negligence 
amounts to crime or misdemeanour, there is a 
criminal trial ; where a claim for damages is made by 
the injured party, a civil action is brought. But, be- 
sides these, there are some proceedings in which 
negligent acts are inquired into, without resorting to 
a criminal indictment or a claim for damages by the 
injured party, which are administrative rather 
than judicial. In order to secure public safety the 
Government may order an inquiry to be held into the 
cause of a collision, and the power of holding such an 
inquiry is generally exercised under the control of the 
Board of Trade, which is entrusted with the task of 
seeing that due regard is paid to the interest and to 
the safety of the public. This Board, having the 
supervision and control of mercantile shipping matters 
by way of securing the present or future safety of 
navigation, can inquire directly or indirectly into the 
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conduct or default of masters and crews. These 
matters are generally treated under the title of " In- 
quiries into Shipping Casualties, and into the Com- 
petency and Conduct of Officers of the Mercantile 
Marine." 

This system of inquiry into the competency and 
conduct of officers is a modem one, and owes its 
origin to the resolutions of a select committee 
appointed by the House of Commons in the year 
1836, to inquire into the causes of the shipwrecks, 
which at that time had, by their increasing frequency, 
aroused public attention and concern. The com- 
mittee recommended the adoption of a scheme for 
the institution of Courts of Inquiry to examine into 
the causes of any shipwreck that should occur, with 
power to pronounce a verdict of censure on owners 
or commanders of all those vessels where the result 
of the inquiry should establish the fact of such wreck 
being occasioned by any fault or deficiency on the 
part of either, as well as to acquit honourably the 
owners and commanders of those ships against 
whom no fault could be proved. In treating of the 
principal causes of shipwreck the committee enumer- 
ated ten of most frequent occurrence, among which 
we find, the incompetency of master and officers, 
and drunkenness of officers and men. In 1843, the 
House of Commons thought fit to appoint another 
select committee to inquire into the shipwreck of 
British vessels. Their report recommended with 
respect to inquiries into losses of ships, that an 



48 

investigation should take place into the conduct of 
masters and crews of all merchant vessels that should 
be lost ; and the present Courts of Inquiry owe their 
origin to this recommendation. 

In these courts the condemnation of master or 
mate is a secondary object of inquiry, but the chief 
object is to inquire into the causes of disasters to ships, 
with the view of ascertaining whether an)rthing can 
be done to prevent such disasters or losses in future. 
Sir T. H. Farrer, the Permanent Secretary of the 
Board of Trade, states that in the opinion of the 
Board the question of guilty or not guilty ought, in 
these inquiries, to be subordinate to the question 
what was the cause of the loss. In these courts the 
question of negligence of seamen is discussed and 
determined in the following way : — 

There is a preliminary inquiry, which is held by 
either an inspecting officer of coast guard, or 
principal officer of customs, or a person specially 
appointed by the Board of Trade (a) ; and it is of 
considerable importance, as its decision may deter- 
mine whether a formal investigation shall follow it. 
But as the function of this court is limited to the 
collection of such evidence and information respecting 
the casualty, as may enable the Board of Trade to 
determine whether a formal investigation should or 
should not be held, and as the question whether a 
master has been negligent or not is determined by the 

formal investigation of a Court of Inquiry, we can 

— — — — -^ — 

(a) M.S. A., 1854, s. 464. 
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pass on to the consideration of the constitution and 
the procedure of that court. 

The provisions of statutory law now in force with 
reference to formal investigations into the causes of 
shipping casualties or wreck inquiries are contained in 
Part VI. of the Merchant Shipping Act, 1894. 
According to that act, a person authorised to make a 
preliminary inquiry applies to a court of summary 
jurisdiction to hold a formal investigation, and the 
court thereupon holds it (a). Besides this, a wreck 
commissioner appointed under this Act may be 
requested by the Board of Trade to hold a formal 
investigation. The court holding any such formal 
investigation may hold the same with the assistance 
of one or more assessors of nautical, engineering, or 
other special skill or knowledge ; and where a formal 
investigation appears likely to involve any question 
as to the cancelling or suspension of the certificate of 
a master or mate, the court must hold the investiga- 
tion with the assistance of not less than two assessors 
of experience who belong to the merchant service. 

The investigation had formerly rather an adminis- 
trative than a judicial character, the Board of Trade 
having almost absolute control in the matter; but 
this did not give satisfaction, and after many reforms 
the present form of inquiry was adopted. The chief 
object of the investigation is to secure the safety of 
navigation, but the verdict or decision of the court 
materially affects the rights of individuals, and this is 

(a) Sec. 466. 



50 

a reason why it should be treated judicially and 
deliberately instead of administratively. The court 
has all the powers of a court of summary jurisdiction 
when such court is acting in exercise of its ordinary 
jurisdiction ; the investigation is conducted so as 
to give the party affected, whether master, mate, 
or any other person, an opportunity of defend- 
ing himself ; he may state the circumstances of the 
casualty, stating the courses steered, the orders given 
on board, the sail set, the rate of speed, the lights 
and landmarks visible before and at the time of 
casualty, the steps taken to avert it, the efforts made 
to save life, and he may vindicate his own conduct. 
Any person who shows that he has an interest in the 
investigation has the right to appear and become 
a party to the proceedings. The court may issue 
subpoenas for the attendance of witnesses, which are 
as nearly as possible in the form used in the High 
Court of Justice. The representative of the Board of 
Trade first produces the witnesses, whom he may 
wish to examine, and who can give material evidence 
in regard to the casualty; and they are cross- 
examined by the other parties, and re-examined by 
the Board. On the completion of their examination, 
the Board states in open court upon what questions 
in reference to the causes of the casualty, and 
conduct of any persons connected therewith, it desires 
the opinion of the court ; the other parties are heard 
in their defence, and the Board is heard in reply ; 
and the judge then delivers the decision of the court. 
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Thus, we see, the procedure is in general very much 
like that in an ordinary court : except that instead of the 
jury in the ordinary court, here we have assessors^ 
The assessors are nautical experts, and are taken for 
this purpose from a list of such assessors kept by the 
secretary of state. The number to be appointed in 
each case and their qualifications are fixed by the 
Shipping Casualties Rules, 1895. According to these 
rules the assessors may be masters and mates of the 
mercantile marine, officers of the royal navy, and 
such persons of nautical, engineering, or other special 
skill or knowledge as possess the qualifications 
requisite for the case. If officers of the royal navy, 
they must be of the rank of admiral or captain and 
have had three years' service in command of Her 
Majesty's ships at sea, or the rank of staff commander 
and three years' service in that rank in one of Her 
Majesty's ships at sea. Such naval officers would 
seem to be qualified enough to be exclusive advisers 
to the court in any case ; but the court cannot always 
take their assistance only. It is provided that, when 
the case is of a serious character the assistance of at 
least two assessors having experience in the merchant 
service is necessary. The reason for this rule 
serves well to show the feeling of the mercantile 
marine toward the navy ; and as this feeling has an 
important connection with this essay on collisions 
between a ship of war and a merchant vessel, I will 
explain that reason at some length. 
At first, no such rule existed. But the Merchant 
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Shipping Act, 1876, provided for one assessor 
having experience in the merchant service ; and 
the Shipping Casualties Investigation Act, 1879, 
provided for two assessors possessing that qualifica- 
tion ; both provisions being successively introduced 
in deference to the strong representations of ship- 
owners and ship-masters. The objection to naval 
officers as assessors are fully stated in the following 
language of a witness before the Royal Commission 
of 1873 :— 

" Ship-masters and officers strongly object to 
naval officers being assessors in these courts, for 
while freely admitting their honourable character, 
they know them to be unfit to be judges in many of 
the cases they have to decide upon ; thus, want of 
experience in the merchant service prevents them 
from being acquainted with the difficulties that ship- 
masters and ship-owners . are subject to. Where a 
merchant ship-master counts his crew by units, the 
naval officer, in a ship of equal size, counts his crew 
by tens. The latter are under strict discipline 
enforced by military law, the naval officer having 
only to give the order and it is immediately executed ; 
while the merchant captain, looking to the pecuniary 
interest of his employers, has too often to solicit or 
coax his servants to get the necessary work done, 
and frequently fails to get it executed. The naval 
officer is not acquainted with that kind of discipline, 
neither is he with the general management, whether 
of loading, manning, or practical handling of 
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merchant ships; and as the nautical assessors are 
really the judges in these courts, it need not be 
matter of surprise that the masters and officers of the 
merchant service, with their characters and other 
heavy interests at stake, so strongly object to their 
judges being men so necessarily unacquainted with 
the subject matter of investigation " (a). 

Thus masters and mates of the mercantile marine 
desire the presence of persons who may be supposed 
to be better acquainted with the difficulties and 
requirements of the service. Though the above 
statement is the language of an English witness^ 
showing the opinion of the mercantile marine in 
England, we think it is probably also the opinion in 
mercantile circles in all maritime nations (b). 

While giving, as is only right, due respect to the 
opinion of the mercantile marine and crediting their 
assertions, still, as Mr. Murton has said, the other 
side of this question must not be overlooked. If it be 

(a) Report and Evidence of Royal Commission on Unseaworthy 
Ships, vol. II., 1874 ; Appendix, p. 529. 

{b) Daring the last Chino-Japanese war I acted as legal adviser 
to the Admiralty and War Office. As it was necessary to know 
what was the general opinion in the merchant service, especially 
in its relations with the navy, I went to Port Ujina, three 
miles from Hiroshima, the headquarters for the war. There I 
summoned the masters and mates of all the government trans- 
ports then present to a meeting, at which I myself presided. 
The information which they gave me, and the complaints which 
they made as regards the relative conditions of the navy and 
the mercantile marine, corresponded exactly with what I have 
mentioned above. Whether well or ill-founded (I thought then, 
and still believe, that they were very well-founded) their state- 
ments well deserved my attention. Since that time, in deciding 
many legal questions, I have attached special importance to 
this point, and am glad to say that my decisions have never 
been objected to by the naval or military authorities. 
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said that naval officers cannot always make due 
allowance for the difficulties which the master of a 
merchant vessel encounters, it may also be said that 
assessors of this latter class may make too much 
allowance ; moreover it is not reasonable to suppose 
that naval officers, who are presumably men of 
intelligence, are unable to judge of situations which 
their nautical skill and knowledge must specially 
qualify them to appreciate, while the difficulties of 
any particular case would not fail to be urged on 
behalf of the master whose conduct was called in 
question ; and it is important, in the public interest, 
that persons of such acknowledged independence and 
high character should continue to be eligible to serve 
on these inquiries (a). Having regard to such 
considerations, the general practice is to appoint a 
naval officer as one of the three assessors in important 
cases, and to take the other two from the mercantile 
marine. 

In addition to the inquiries into the conduct of 
certificated officers which take place in connection 
with a formal investigation into a shipping casualty, 
there are inquiries in which the conduct and com- 
petency of an officer are the main subjects of the 
investigation. In such cases a casualty may 
or may not have happened to his ship, and if it 
has occurred, it may only form an incidental subject 
of the investigation. 

(a) Opinions of the Wreck Commissioner, Stipendiary Magis- 
trates, and others, are collected on this subject in Parliamentary 
Paper, 407, Session 2, x88o. 
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If the Board of Trade have reason to believe that a 
master is from incompetency or misconduct unfit to 
discharge his duties, or that in a case of collision he 
has failed to render such assistance or give such 
information as is required in the Act, the Board may 
cause an inquiry to be held (a). The incompetency 
which may be the subject of investigation here is 
mental or physical inability to discharge his duty ; 
we may add also, nautical incapacity to manoeuvre a 
ship. Failure to use ordinary care is also an instance 
of misconduct ; and the failure to stand by in case of 
collision is another example of the cases which are 
investigated in this way. 

The grounds upon which the certificate of a master 
is liable to be cancelled are incompetency, gross acts 
of misconduct, drunkenness, and tyranny ; and these 
are distinct from those which render him liable to a 
similar punishment by courts holding formal investi- 
gation into casualties. In the latter class of cases 
the gist of the offence is, that the loss, abandonment, 
or serious damage has been caused by the wrongful 
act or default of the master ; while in the former 
class it is rather of a subjective nature, being mis- 
conduct, fault, or incompetency of master or mate. 
Accordingly the constitution and procedure of the 
Court are not made exactly the same in both classes 
of cases. 

While the assistance of assessors of nautical skill 
is clearly and expressly required for an inquiry into a 

(a) M.S.A., 1894, s. 491. 
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casualty, it is doubtful whether it is necessary in an 
inquiry into the conduct of a master. 

In order to hold an inquiry into the conduct of a 
master, the Board of Trade appoint a person to hold 
the inquiry or direct the local marine board to hold 
it, or may direct the inquiry to be held before a court 
of summary jurisdiction. Where the inquiry is held 
by a local marine board, or by a person appointed by 
the Board of Trade, it must have the assistance of a 
local stipendiary magistrate, or, if there is no such 
magistrate available, of a competent legal assistant 
appointed by the Board of Trade. The court may 
have skilled assessors, but it is not necessar}" to have 
them here, as it is in an inquiry into a casualty, 
because in this inquiry the question is rather the 
conduct of the master than a purely technical investi- 
gation; and in deciding whether a master has 
misconducted himself or has been negligent, a lawyer 
can often do better than a nautical expert. Where 
the inquiry is held by a court of summary jurisdiction, 
the court has the like powers, as in the case of a 
formal investigation into a casualty, and the inquiry 
is conducted in a similar manner. The defendant 
has an opportunity of defending himself either in 
person or otherwise, witnesses being examined and 
cross-examined, and the defendant also being given 
every opportunity of being heard by his counsel or 
attorney and witnesses. 

We have now seen how the question of the 
negligence of a master or mate is determined from 
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the administrative or disciplinary point of view. 
We now proceed to see how it is determined 
judicially. 

By judicial determination I mean proceedings in 
the Court of Admiralty. Proceedings in this court 
are chiefly for the purpose of determining the pecuniary 
responsibility of ship-owners ; and the court cannot 
exercise jurisdiction directly over the officers whose 
conduct may have caused the collision. But the court 
can determine, and in many cases must determine, 
whether the master of a ship which belongs to the 
plaintiff or defendant was negligent ; and its decision 
on this point has great authority outside the court. 
Moreover, the fact that the Admiralty Division is the 
Court of Appeal from Courts of Formal Investigation, 
sitting with assessors selected under a different method 
from those in the inferior court, gives great weight to 
the decision of the Admiralty Court. Some people 
even go so far as to express the opinion that the 
Board of Trade should suspend the judgment of the 
inferior courts, when proceedings are pending in the 
Admiralty Court, in order to consider, by the light of 
those proceedings, whether there is sufficient ground 
for a formal investigation. As we are treating of the 
responsibility of an owner of a public or private ship 
for the negligence of its captain or master, it is 
certainly more important to know how the negligence 
of the master is determined in the superior court. 

The Admiralty Court, as it is called for brevity, is 
not really an independent separate court, but only a 
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division of the High Court of Justice, its full title 
being the Probate, Divorce, and Admiralty Division 
of that Court. In ancient times it was called the 
Court of the Lord High Admiral, and the Judge who 
presided in it was called the Admiral's lieutenant. It 
exercised not only civil but also criminal jurisdiction, 
and had authority to administer discipline not only in 
the merchant marine but also in the Royal Navy. 
The court was organised after the model which was 
established in the Mediterranean about the time of the 
Crusades, and little by little it encroached upon the 
jurisdiction of the Courts of Common Law. From 
the first the people at large were adverse to a method 
of proceedings which was imported from abroad; 
they were attached to the institution of trial by jury, 
and jealous of the civil law, and tried to prevent this 
encroachment on the part of the Admiralty Court. 
But the technical process of the Courts of Common 
Law limited their jurisdiction and hampered their 
procedure ; and as it would have been an injustice to 
prohibit suitors from resorting to the Admiralty 
Court in cases where that court alone could afford a 
satisfactory remedy, the Admiralty succeeded at last 
in exercising undisputed authority in all maritime 
cases where the common law could not give redress. 
In the year 1859 barristers and attorneys were first 
enabled to practise in this court, a right which had 
previously been confined to advocates and proctors ; 
and in 1864 claimants were enabled, in certain cases, 
to institute and prosecute petitions of right. 



59 

The present form of the Admiralty Court owes its 
origin to the Supreme Court of Judicature Act, 
1873. That Act united and consolidated together 
the High Court of Admiralty, the Superior Courts of 
Common Law, the Court of Chancery, the Court of 
Probate, and the Divorce Court, and constituted one 
Supreme Court of Judicature in England. The 
Probate, Divorce, and Admiralty jurisdictions were 
continued together in one division, because they were 
the former province of the civil lawyers or doctors of 
law who practised in the Ecclesiastical and Admiralty 
Courts. It was indeed a great judicial reform in 
England considering the conservative spirit of the 
nation. The Supreme Court of Judicature is divided 
into two divisions, one called the High Court of 
Justice and having original jurisdiction, the other 
called the High Court of Appeal with appellate 
jurisdiction. The former is again sub-divided into 
three divisions, one of which is called the Probate, 
Divorce, and Admiralty Division, and exercises its 
jurisdiction in common with the Chancery and 
Queen's Bench Divisions. Theoretically, any division 
can exercise an admiralty jurisdiction, but in practice 
it is for the most part exercised exclusively by the 
judges of the Admiralty Division. Again, the assign- 
ment of Admiralty actions to the Probate, Divorce, and 
Admiralty Division makes it seem as if the legislature 
had divided this Division into two sub-divisions, and 
had directly transferred to one of them, under the 
name of the Admiralty Division, the ancient 



6o 

jurisdiction of the High Court of Admiralty. 
What we call for the sake of brevity the Admiralty 
Court is legally and actually this part of the High 
Court of Judicature. 

When a maritime cause comes for hearing it is 
heard by one of the two judges assigned to the 
Probate, Divorce, and Admiralty Division, and the 
question of the negligence of the master and 
crew of a ship is determined by him ; if the 
case involves questions of technical skill and 
nautical experience or the like, the judge is usually 
assisted by two of the Elder Brethren of the 
Trinity House, who sit with him as assessors, and 
who, at the request of the judge, after hearing the 
evidence on each side, advise him on all questions of 
a nautical character. In suits of damage and salvage, 
the attendance of Trinity Masters may be obtained as 
a matter of course. In order to obtain it, the party 
files a praecipe in the registry, where the action is pro- 
ceeding, praying for the attendance of Trinity 
Masters. Notice is then sent from the principal 
registry to the Trinity House, requesting the attend- 
ance of two masters at the hearing ; and copies of the 
printed papers in the cause are forwarded for their 
perusal. In suits other than damage or salvage^ 
application should be made to the court or a judge 
by summons, in order to obtain the attendance of 
the Trinity Masters. On notice being received from 
the registry, the members of the Damage Com- 
mittee of the Trinity House attend according to 
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arrangements made among themselves and hear 
the case (a). 

In this court the pleadings set forth the main facts 
relied on by each party; no opening statement by 
counsel is therefore usually necessary, but the court, 
at the hearing, proceeds at once to the evidence. 
But the hearing of the cause is liable to be postponed 
if the required number of copies of the pleadings, 
printed proofs and other documents required to be 
deposited in the registry, have not been left there in 
sufficient time to be sent to the judge and the Trinity 
House before the day on which the cause is appointed 
to be heard. When the court is assisted by Elder 
Brethren of the Trinity House, it is not usual for 
either party to give evidence on questions of nautical 
skill and knowledge, with reference to which it is the 
province of the Trinity Masters to advise the court. 
In The Gazelle the court directed the Trinity Masters 
to disregard evidence before the court in affidavits 
with respect to matters of purely nautical practice 
and experience, observing that in such matters they 
must be guided entirely by their own experience and 
knowledge, and not by the opinion of other nautical 
persons, however respectable or numerous such wit- 
nesses might be, swearing to a belief that this or 
that particular course was the proper course to have 
adopted, and adding : — " If this were not so, your 

(a) The master and the deputy-master never attend. The 
present master is the Duke of York. The proper designation of the 
Trinity Masters is Elder Brethren of the Trinity House. See an 
article on the Trinity House, by Mackenzie. Nautical Magazine, 
August, 1900. 



62 



attendance in this court would be almost nugatory, 
and in the great majority of cases that might occur, 
it would be impossible for the court to arrive at any 
certain or satisfactory termination." Perhaps it 
would be too much to say that the assessors must 
disregard evidence with respect to matters of nautical 
practice and experience; but the remarks of the 
learned judge in that case (Dr. I^ushington) shows 
the importance which the court attributes to the 
opinion of the assessors. Mr. Roscoe says that where 
Trinity Masters are present, evidence in regard to 
matters of nautical skill is inadmissible. 

Either party in a cause may apply to the Court for 
an order for the inspection by the Trinity Masters (or 
others appointed for the trial of the cause) of any 
ship or any other property, e.g., lights, the inspection 
of which may be material to the issue. 

After all the evidence has been taken, the counsel 
for the plaintiif addresses the court ; then the counsel 
for the defendant is heard ; and, if any evidence has 
been adduced on behalf of the defendant, the plaintifiTs 
counsel is entitled to reply. At the conclusion of the 
arguments, the judge confers with the Trinity 
Masters, in some instances retiring out of Court for 
the purpose, and then gives judgment. The old 
practice, of the judge publicly summing up the 
evidence to the Trinity Masters, was discontinued in 
1867, and has not since been revived (a). 

So much for assessors in admiralty causes. 

(a) Thi Hannibal; Thi Qmen, L.R., i A. & E., 56. 
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In addition to this, by section 29 of the Judicature 
Act, 1873, any party to any cause involving the trial 
of a question of fact may, with the leave of the 
judge, require the question to be tried and deter- 
mined by a Commissioner of Assize. In pursuance 
of this section the Rules of Court provides that in 
any cause the court or a judge of the Division 
may, at any time, order the trial of such cause 
by any such Commissioner. In my opinion, a party 
to such a cause in the Admiralty Court can avail 
himself of this provision. Can he also demand a 
trial by jury ? 

The Admiralty Court had power to direct a trial 
by jury of any issue of fact arising in any suit ; but 
in practice that power was rarely exercised, and the 
special provisions on the subject which were contained 
in the Admiralty Court Act, 1840, are now repealed. 
It is believed that no trial before a jury has been 
directed in an admiralty action since the Judicature 
Acts came into operation, and no practice has been 
established with r^ard to the procedure in such 
cases. It is true that in other courts, as well as in 
the Admiralty Court, the court or a judge may, if it 
appears desirable, direct a trial without a jury of any 
question of fact, which formerly could, without the 
consent of the parties, have been tried without a jury; 
and that the court or a judge is empowered to direct 
the trial without a jury of any cause requiring pro- 
longed examination of documents, accounts, or any 
scientific or local investigation which cannot 
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conveniently be tried with a jury {a) ; but even in the 
cases where the Common Law Court must try a cause 
with a jury, the Admiralty court can do so without a 
jury. The parties may apply for a trial by jury of an 
issue; but it is in the discretion of the judge of the 
Admiralty Court to grant or refuse that application^ 
and he would not grant any such application except in 
cases where there appeared to be good reason for such 
a trial. In point of fact, as I have already said, no trial 
before a jury has been directed in an admiralty action 
since the Judicature Acts came into operation. Accor- 
dingly, the only persons by whom the Admiralty 
Court is assisted in determining the question of 
negligence in collision cases are the Elder Brethren, 
usually called by courtesy, Masters of the Trinity 
House. Where the corporation of the Trinity House 
is itself a party to a suit before the court, the court 
is assisted by assessors who are not Elder Brethren 
of the corporation. Where the cause involves 
questions as to the state of the machinery of the 
vessel, the court may have assessors skilled in 
engineering matters to assist it (fi). 

Assessors are employed not only in the Admiralty 
Court, but also in the County Court. The County 
Courts Act, 1875, section ir, provides, that when an 
admiralty cause has been heard in the County Court, 
with the assistance of nautical assessors, Elder 

(a) Order XXXVI., rules 4. 5, 6, 7. In commercial cases 
generally there is not a jury. 

(6) Thi Marina, 29 W.R., 508. 



65 

Brethren of the Trinity House shall be summoned 
to assist on the hearing of an appeal by the High 
Court of Admiralty, if either party requires them, 
and if the judge of the High Court shall be of 
opinion that the assistance of the Elder Brethren is 
necessary or desirable. The duty of the assessors is, of 
course, solely to advise ; and the responsibility for the 
decision of the case rests wholly with the judge (a). 

Though masters and mates of merchant ships can 
sometimes serve as nautical advisers to the judge in 
the civil court, they cannot serve in that capacity in 
naval courts-martial. On the other hand, naval 
officers can, in certain cases, try and determine 
the question of negligence of masters and mates of 
the merchant service in naval courts. 

The Merchant Shipping Act, 1894, section 480, 
provides that a Naval Court may be summoned by 
any officer in command of any of Her Majesty's ships 
on any foreign station, in cases whenever some 
complaint is made, or the interest of ship-owner or 
cargo-owner requires it, or any British ship is 
wrecked, abandoned, or otherwise lost near the 
place where that officer may be. The court may 
remove the master of a merchant ship and appoint 
another person to act in his stead ; it may cancel or 
suspend the certificate of any master, mate, or 
engineer : it has also the power to punish any master 
or crew of a ship, respecting whose conduct a com- 
plaint is brought for any offence against the Merchant 

(a) TJie Magna Charta, 25 L.T. (n.s.), 512. 
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Shipping Act, which is punishable on summary 
conviction, and for that purpose it has the same 
powers as a court of summary jurisdiction would 
have if the case were tried in the United Kingdom 
(a). Thus a naval court can be and is h^ld where a 
collision occurs near the coasts of a foreign country, 
or the witnesses are to be found in that country ; and 
it sits in a double capacity, that is, as a court of 
inquiry for the investigation of the causes of shipping 
casualties with superadded judicial functions, and also 
as a court for the hearing and punishment of offences. 

The court consists of not more than five, and not 
less than three members, of whom, if possible, one 
shall be an officer in the naval service of Her Majesty 
not below the rank of lieutenant, one a consular 
officer, and one a master of a British merchant ship, 
and the rest shall be either officers in the naval 
service, masters of merchant ships, or merchants. 
The naval or consular officer who, according to 
any regulations for settling their respective ranks for 
the time being in force, is of the highest rank, is 
the president (i). 

Considerable latitude is given to the naval or 
consular officer in the exercise of his discretion in 
summoning a court. As the object for which a 
court is assembled is the investigation of the cause 
of a wreck or abandonment, it is clear that a court 
need not be summoned when it appears with 

(a) Sec. 483. 
(k) Sec48z. 
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reasonable certainty that the casualty was the result 
of unavoidable accident, in which case the officers 
and crew are clearly free from blame, and no public 
benefit can be derived from a formal investigation ; 
but a court should be summoned, if there is any 
suspicion that the casualty happened through the 
fault of the master or crew, or from insufficient man- 
ning, or from any cause the investigation of which 
may be attended with benefit. 

At the beginning of the Instructions relating to 
Naval Courts we find the following : — 

Naval Courts are British Tribunals to investigate facts and 
try cases connected with British shipping in ports or places out 
of Her Majesty's Dominions, when occasion demands the 
prompt interference of British authority. 

Naval Courts, therefore, must not be held in Great Britain 
or a British possession abroad. 

They should not be held in any case in which a consul can 
deal satisfactorily with the matter without the assistance of a 
Naval Court, and in all cases, where practicable, it will be well 
that a consultation should be held between a naval officer and 
a consul before summoning a Naval Court. 

The court has power to summon and compel the 
attendance of parties and witnesses to administer 
oaths, and to order the production of documents (a). 
As no express direction is given in the statute as to 
the mode in which these powers are to be carried 
into effect, the court must be left to adopt such 
means as may be open to the consul; and it 
sometimes depends on the terms of the particular 
treaty under which Great Britain is entitled to have 
a consular representative at the place where the 

(•) Sec. 482. 



68 

court is held. With respect to the enforcement of 
its summons upon British subjects, this is provided 
for by penal sanctions (a). 

If the certificate of a master is to be called in 
question, he must be furnished before the commence- 
ment of the investigation with a copy of the report, 
or a statement of the case upon which it has been 
ordered ; and in order to give him an opportunity of 
making a defence, it will be proper to notify, in 
writing, to the master or certificated officer, the 
precise nature of any charge which is intended to be 
brought against him. 

The proceedings commence with the reading of 
the summons issued for the assembling of the court, 
and are substantially the same as those in courts of 
inquiry. The court does not need the assistance of 
nautical assessors, the members themselves being 
experts ; but they sometimes require the assistance of 
expert advice on the subjects of machinery, ship- 
building, local navigation, or any other point involved 
in the case, and experts maybe called as witnesses, and 
examined by the court. Every person against whom 
any complaint or charge is made, must be given an 
opportunity of making a defence ; and, unless there 
be any special reason to the contrary, the court 
should be open to the public. 

The trial of a master or mate in this court is thus 
very carefully conducted ; and provision is made 
against a hasty or biassed conclusion being 

(a) Sec. 485, 
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reached. Moreover, a guarantee for the reality 
of the trial and decision is furnished indirectly by 
the obligation to report the proceedings. It is 
laid down that copies of all sentences passed by 
any naval court must be sent to the commander, 
in-chief or senior naval officer of the station (a) ; and 
also that every naval court must send a report to the 
Board of Trade, containing a statement of the 
proceedings of the court and any other matter which 
should be reported. If the court has been summoned 
in order to inquire into a case of wreck or abandon* 
ment, the court must state and report their opinion 
as to the cause of that wreck or abandonment, with 
such remarks on the conduct of the master and 
crew as the circumstances require ; if the report 
finds that the loss or abandonment has been caused 
by the wrongful act or default of the captain, the 
Board of Trade may suspend or cancel his certificate. 

Now we may ask, is the manner and procedure of 
determining the question of negligence in the case of 
the captain of a man-of-war different from that in 
the case of the master of a merchant ship ? 

The question whether the captain or any other officer 
of a man-of-war has been negligent is determined in 
the same way as the same question in the case of a 
master of a merchant vessel, that is, both adminis- 
tratively and judicially. In the first place the cause 
of the collision will be inquired into, first, by the 
court of inquiry, and then, if the result of the invest! - 

W Sec, 483. 
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gation in that court be unfavourable to the accused, 
by court-martial. First, as regards the investigation 
in the court of inquiry. 

The power to institute courts of inquiry is a pre- 
rogative of the crown, and is delegated by it to the 
Board of Admiralty. The practice of holding such 
courts is a very ancient and beneficial one, and -is 
well established by judicial recognition of it by the 
courts of common law (a). It is not a judicial 
but an administrative body, assembling whenever 
directed to do so according to the Rules made for the 
guidance of officers in ordering and holding Courts 
of Inquiry, 1863. Some writfers say that the 
true conception of a court of inquiry is a body of 
persons to whom it is delegated to inquire into the 
circumstances of any transaction for the purp6se of 
advising the Crown, confidentially, whether there 
is ground for submitting the matter to judicial 
inquiry; and therefore, the persons to whoqi the 
inquiry is delegated are rather advisers than judges. 
The proceedings before this court resemble those in 
the preliminary investigation before a magistrate in 
criminal casesj^ where the accused is discharged at 
once if there is not an adequate case against him, 
while he is committed for trial if there be sufficient 
evidence of guilt to support a charge. The necessity 
for the existence of * such a court can be seen 
both from the point of view of discipline, . and also 
from that of the public finances. The Crown has an 

(a) Home v. Bentinck, Judgment in Court of Error. 2 B. & B.. 160. 
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absolute power of government as regards the navy» 
and it can exercise that power by instant dismissal 
of officers or men, or prompt disbandment of forces 
without assigning any cause ; but, in order to exercise 
that power in a constitutioiial manner, the Crown 
orders a confidential inquiry to be held before putting 
th^t power into force* This court is also very useful 
for the purpose of investigating any doubtful acts 
done by naval officers, particularly in cases where 
the conduct of commanders or officers has incurred 
public obloquy, or has become the subject of 
animadversion in the service. What I mean by the 
point of view of the public finances is this. The 
necessity frequently arises for' information being 
procured for a fleet on some station or a squadron, 
with regard to claims put forward against the public 
purse. Not less frequently the same necessity 
arises out ofoth^rordinary matters of administration. 
The information required for this purpose is often 
obtained through the agency of a court of inquiry, 
which assembles in order to examine into the facts, 
to report upon the circumstances, and to offer its 
opinion on the nature of the claim, or the incidents 
out of which it has arisen. In this manner many 
matters are arranged which otherwise would occasion 
a formal judicial investigation. 

Such being the reason for holding ' a court of 
inquiry, and such the nature of that court, it may be 
used by any officer in command of a squadron, or on 
detached service, for the purpose of enabling him to 
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arrive at a correct conclusion on any subject on 
which it may be expedient that he shall be 
thoroughly informed. The powers and duties of the 
court depend wholly on the instructions which the 
authority convening the court may think proper to 
give. Collision cases very often form the subject of 
the inquiries of this court, because their results 
affect, to a great extent, both the public finances and 
the naval competency of the country at large. 

The constitution of this court is not so precisely 
formulated as that of the court-martial or any 
other judicial court. It is laid down that the 
president, and, if possible, all the officers composing 
the court, should be senior to the person whose 
conduct forms the subject of inquiry. No person is 
allowed to be present in the character of prosecutor, 
and no friend or professional adviser is allowed to 
assist any party concerned in the inquiry (rule x.). 
Formerly the accused, or the person concerned in 
the result of the inquiry, had not the right to be 
present at an investigation into circumstances affect- 
ing his character; but a court-martial, on one 
occasion, expressed an opinion regretting that the 
accused had not been present and heard in his 
defence before the court of inquiry, which had been 
ordered to investigate the circumstances which led 
to the charge before the court-martial; and this 
opinion was approved by the King. In the course of 
a debate in the House of Commons on naval courts 
of inquiry, it was admitted, on the part of the 
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Admiralty, that a grave error had been committed in 
not allowing the accused party to be present ; and 
the following circular was subsequently published 
September 8th, 1863, and was embodied in the 
Addenda to Naval Regulations, 1868 : — 

" The party concerned in the result of the inquiry should be 
present during the whole time that the witnesses are being 
examined. Should he object or refuse to be present, the pro- 
ceedings will go on in his absence." 

The officer, who appears before a court of inquiry 
appointed to inquire into his conduct, may object to 
taking any part in the proceedings ; ^nd he has the 
right to decline to answer any questions or make any 
statement which may be prejudicial to him in the 
course of any ulterior proceedings. As the court has 
not the power to compel the accused to answer 
questions, or to compel the attendance of civilians as 
witnesses and examine them on oath, not much 
result can be expected from it. Moreover, the 
court is not open to the public. The rules for the 
guidance of officers in ordering and holding courts of 
inquiry provide that a court of inquiry, unless other- 
wise ordered, should sit with closed doors : and in 
practice as a general rule the court sits with closed 
doors, and no one is allowed to enter the court but 
such persons as are summoned, who are privately 
examined and then retire. Considering the military 
and disciplinary nature of the inquiry, perhaps it 
must be so. To make the proceedings matter of 
public knowledge might lead to controversy of 
opinion, and often have the effect of fixing a stigma 
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of blame upon officers who may never even have 
heard of any charges being made against them. 
Speaking of the open court of inquiry upon the 
Convention of Cintra, Sir A. Wellesley blamed the 
ministers for having "conceived and brought forth 
that monstrous production unknown to our laws 
and usages, an open court of inquiry." The 
report of a court of inquiry is in its nature 
a confidential and privileged communication, 
protected from the process of the Courts of Law. 

The court of inquiry must, therefore, be closed to 
the public : it can, no doubt, be trusted to make a 
thorough and impartial investigation into the alleged 
negligence of a captain or officer of the royal navy ; 
but still, it may well be thought that its decisions 
might be somewhat different if the proceedings of the 
court were open and fully exposed to public criticism. 
There is reason to fear that the master or mate of a 
merchant vessel will not be satisfied with the decision 
of this court upon the question of the negligence of 
the captain with whose ship his own liner was in 
collision ; for, while his own conduct is investigated 
thoroughly in an open court, that of his opponent is 
secretly examined in a court closed to the public, in 
which the result in many cases is an honourable 
acquittal. 

A court of inquiry is frequently held in order to 
ascertain whether it is expedient or not to hold a 
court-martial ; if it reports that it is expedient, 
a court-martial is held which tries the question 
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whether the naval officer concerned has been negligent 
or not. The next subject to consider, therefore, 
is the procedure of courts-martial. 

The Admiralty have power to order courts-martial 
to be held for the trial of offences under the Naval 
Discipline Act, and to grant commissions to any 
officer of Her Majesty's navy on full pay authorizing 
him to order courts-martial to be held for the trial of 
such offence (a). Courts-martial are held within the 
limits of the United Kingdom, under warrant from 
the Admiralty ; beyond those limits by the order of 
Commander-in-chief of the station, or of officers in 
command of detached squadrons, who are furnished 
with a commission from the Admiralty authorizing 
them to summon courts-martial. In some instances 
the senior officers of divisions of ships on foreign 
stations are empowered by the commander-in-chief 
to hold courts-martial during their absence from his 
flag. An authority empowered to order a court- 
martial has also a discretionary power to grant a 
trial. 

A court-martial consists of not less than five or 
more than nine officers ; the officers who are qualified 
to sit as members of any court-martial are flag 
ofiicers, captains, commanders, or lieutenants of Her 
Majesty's navy on full pay. The minimum number 
and the lowest rank of officers who can constitute a 
court in each particular case are as follows : — For 
the trial of a flag ofiicer, the president must be, a 

{a) H.DJi., s. 58. 
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flag ofiicer and the other members may be four 
captains ; for the trial of a captain, the president 
must be a captain and the other members may be 
four commanders ; for the trial of any person below 
captain's rank, the president must be a captain and 
the other members may be two commanders and two 
lieutenants. Staff captains and staff commanders 
cannot sit on courts-martial. Marines, whether 
officers or men, cannot sit, though when afloat 
they are liable to be tried by a naval court- 
martial. Officers who have been engaged in 
conducting an inquiry would probably be considered 
ineligible to sit on a court-martial| which is trying 
the same quest ion, though they are not legally 
disqualified. 

The selection of the president is usually left to the 
commander-in-chief ; but when a court-martial is to 
be held on foreign stations at a distance from the 
officer who orders the court to be held, it is often left 
to the senior officer present. Although a prosecutor 
is not absolutely indispensable, it appears very 
desirable that an officer should in all cases be directed 
to act in that capacity, in order that the evidence 
may be brought before the court in the manner best 
calculated to elucidate the case. In the great 
majority of cases the captain of the ship in which 
the accused is serving conducts the prosecution, 
though in some cases a lieutenant of the prisoner's 
ship, and in others an officer of the civil brancli of 
the navy, belonging to another ship, has been ordered 
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to conduct the prosecution. In order to inform the 
accused of the specific allegations which he has to 
meet, all the details of the offence must be set out 
with certainty and precision ; and in order that the 
accused may not suffer injustice from pleading guilty 
to charges without being aware of the contents of the 
ofiicial statement on which they are founded, the 
officiating judge-advocate, previously to the trial, 
must furnish him with a copy of it, as well as of the 
charges. 

The accused can either read his defence himself, 
or request the judge-advocate to read it to the court. 
So long as nothing is introduced which is calculated 
to be injurious to the discipline of the service, or 
disrespectful or contemptuous of official authority, 
he is allowed full freedom of speech. Although the 
Queen's Regulations for the army, at the present time, 
do not allow counsel to state the defence or orally 
examine witnesses at a military court-martial, and 
although formerly it was not customary at a naval 
court-martial to permit counsel to address t he court 
or personally to examine witnesses, their duty being 
confined to suggesting to their clients any course of 
action which they may deem to be advisable ; it is 
the present practice at a naval court-martial to allow 
counsel to state the defence and to examine witnesses 
orally. • 

Should the prisoner be prevented by illness from 
attending the trial, the court must adjourn from day 
to day until his recovery ; should it appear that his 
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illness will probably be of long duration, a report to 
that effect should be made to the officer who ordered 
the trial, with a view to obtaining an order for 
cancelling or suspension of the court-martial. 

In collision cases the officer to be tried is generally 
the captain himself. In such cases the officer 
ordering the court-martial may order any officer 
whom he thinks suitable to act as prosecutor. 

When there is no prosecutor present, the judge- 
advocate conducts the proceedings on the part of the 
public, and lays the whole case in the fullest manner 
before the court (a). The judge-advocate must, 
however, give such assistance to the accused as a 
judge in a criminal case gives to a prisoner who is 
not defended, for it is his duty to prevent, so far as 
he can, any injustice being done. This is not only 
the case in the navy, but also in the army. In the 
Army Regulations it is provided that, in all cases 
where a prisoner is undefended, the deputy judge- 
advocate is to take care that the prisoner does 
not lose any privilege that the law allows him in the 
conduct of the trial. 

We have seen that the Admiralty Court can 
summon assessors in order to assist the court in 
determining cases of collision ; in courts-martial the 
place of assessors is taken by the judge-advocate. 
The former are private citizens, while the latter is a 
state officer ; the former gives advice on questions of 
facts, the latter rather on questions of law. It is 

[a) Queen's Reg., C.-M., Art. 8. 
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expressly laid down that the duty of a judge-advocate 
is to advise the court on all points of law or practice 
which may arise, and to lay any suggestions before 
the court touching the conduct of the trial, which 
may appear to him conducive to the ends of justice. 

Great latitude is allowed to the defence. Should 
the accused desire to be attended in court by a legal 
adviser or other person acting as his friend, it is 
customary to grant permission and provide for his 
presence. There is, as a general rule, no objection 
to an officer acting as the friend of the accused, the 
only exception being an officer senior to the president 
of the court, who cannot act in that capacity. 

When no specific charge is made against any 
officer or seaman in respect of the wreck or loss of a 
ship of Her Majesty'si it shall be lawful to try all the 
officers and crew together before the court, and to 
call upon them to give evidence. When deemed 
necessary by the Admiralty, or any officer authorised 
to order a court-martial, separate courts-martial 
shall be held for the trial of some of them (a). As a 
consequence, before ordering a court-martial on 
account of the wreck or loss of a ship, the officer 
authorized to order the holding of a court should 
ascertain whether blame is attributable to any officer 
orseaman ; if he is of opinion that the circumstances 
of the case do not require that a specific charge 
should be brought against any particular person, the 
court-martial should be ordered to inquire into the 

{a) N.D.A., ss. 92, 93. 



8o 

causes of the disasteri and to try the officers and crew 
together; but if cowardice or negligence is attributable 
to any of the officers or crew, separate courts-martial 
should be ordered for their trial. Three separate 
courts-martial were held at Portsmouth in 1867, on 
account of the loss of H.M.S. O^ey, The first 
for the trial of the officers and ship's company 
generally ; the second for the trial of the commander 
and navigating lieutenant ; the third for the trial of 
the officer of the watch. In 18669 the commander, 
officers, and ship's master of H.M.S. Griffon were 
tried on a charge of having, through their negligence 
and fault, suffered her to be lost, by being run on 
shore. The court found the charge proved against 
the commander, lieutenant, and navigating officers, 
and passed sentences of punishment upon them, 
while it acquitted the remainder of the officers and 
ship's company of all blame. 

At the trial, if the object of inquiry is the cause of a 
collision or other disaster to a ship, the court orders 
the production in court of the ship's log-book, deck 
log-book, captain's night order book, and the chart by 
which the ship was navigated ; and it investigates 
whether the proper chart from the chart box has 
been used, whether the captain appointed a suitable 
officer of the watch, and whether there was sufficient 
look-out. The method of investigation is similar 
to that adopted in a court of inquiry ; there is an 
examination and a cross-examination of witnesses, 
and the defence is made either by the accused or by 
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his counsel, just as in a case in an ordinary court of 
law. When the case on either side is closed, the 
prisoner is removed, and the prosecutor and the 
other persons present withdraw. The court then 
considers the evidence before it, and the judge- 
advocate, by the direction of the court, draws up 
such questions as shall be agreed upon, whereon it 
can form a determination in regard to the innocence 
or guilt of the prisoner (a). 

The method of investigating the question of 
whether a captain has been negligent or not is thus 
so thorough that an accused has no reason to 
complain of the judgment of the court upon him. 
Any danger of the court's leaning in favour of the 
accused is guarded against by the court being open 
to the public. Queen's Reg., C.-M., art. 7, provides 
that:— 

Courts-martial shaU be assembled and held in the most con- 
venient part of the ship, and be public; and all persons, 
excepting such as are intended to give evidence, shall be 
admitted (d). 

A court-martial is held on board one of Her 
Majesty's ships or vessels of war. On home stations 
it is customary to hold them on board the flagship 
of the commander-in-chief ; and on foreign stations 
it is held on board the ship which the president 
commands. 

When it was found necessary to hold a court- 
martial on shore for the trial of Admiral Keppel, by 

(a) Queen's Reg., C.-M., art. 18. 

(b) New German military and naval code made the court-martial 
an open court. 

Q 
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reason of the infirm state of health of the admiral, a 
special Act of Parliament was passed to enable this 
to be done (a). 

The decisions of this court in some cases agree, but 
in other cases do not agree, with those of a court of 
inquiry, just as some decisions of the High Court of 
Justice are sometimes confirmed, sometimes reversed, 
by the Court of Appeal. In i6go, a court of inquiry, 
which was held by the direction of the Privy Council, 
in order to investigate the conduct of the Earl of 
Torrington as Commander-in-Chief in the Channel, 
reported that ** he had, in the engagement with the 
French off Beachy Head, through treachery or cow- 
ardice, misbehaved in his office, drawn dishonour on 
the English nation, and sacrificed our good allies the 
Dutch " ; but a court-martial tried the same officer 
and unanimously acquitted him from any imputation 
whatever on his conduct in the engagement in 
question. 

The construction put on the word negligence in 
proceedings in this court does not differ from that in 
a civil court, that is to say, it is when a ship has been 
lost, stranded, or hazarded, in consequence of any 
omission of duty ; and the term negligence or default 
is used to include carelessness, ignorance, unskilful- 
ness, or generally, any omission of duty, as it is also 
in civil courts. 

The differences between a court-martial and a 
civil court are, as we can see, that the former is not 

(«) 19 Geo. III. c. 6. 
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summoned in order to investigate the question of the 
negligence of a captain of a ship of war unless there 
is a disaster to that ship, while a court of investiga- 
tion into the conduct of a master of a merchant 
vessel is held whenever a disaster has happened to a 
ship which has been in collision, whether she be 
innocent or responsible for it ; and while the Admiralty 
Court is open to any injured party who wishes to 
bring an action against the master, or owner, or both, 
of a merchant ship, a court-martial can only exercise 
its jurisdiction if the admiralty or the naval officer, 
who has a special authority to do so, orders it to be 
held. 
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CHAPTER III. 



THE LIABILITY OF A MASTER OR A CAPTAIN IN 

CASES OP COLLISION. 

If a collision occurs between a merchant ship and 
a man-of-war from an inevitable accident, no one is 
liable for it, and therefore no question arises, what- 
ever may be the result of that collision ; but if it is 
caused by a wilful and malicious act, or an act of 
negligence, many questions arise with regard to the 
liability for the consequences. 

We will take first the personal liability of a master 
of a merchant vessel, then that of a captain of a 
man-of-war, under both heads making subdivisions 
of the criminal, disciplinary, and civil responsibilities 
so incurred. 

In ancient times the law was severe against masters 
of ships. If they did anything from which fatal 
consequences ensued, they were held liable to heavy 
punishment. But in course of time the law was 
gradually mitigated, although the offence of setting fire 
to any of Her Majesty's ships of war still remains a 
felony, for which the penalty is death, as the Act (19 
Geo. III. c. 24, s. i) speaks only of setting fire to a 
Queen's ship, and does not use a more comprehensive 
word, such as injuring or destroying. The act of a 
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master of a ship maliciously making his ship collide 
with a man-of-war is only punished by penal servitudCi 
and not by the capital penalty. Our Japanese criminal 
law is more strict in such a case ; such an offence is, 
as a general rule, punished by death, the only 
exception being that, if no loss of human life follows, 
the prisoner is punished by penal servitude. 

According to the English law, anyone who at- 
tempts by an overt act to destroy any ship would be 
guilty of felony, and is liable to fourteen years' penal 
servitude ; and anyone who attempts to damage any 
ship, otherwise than by fire, gunpowder, or other 
explosive substance, is guilty of felony, punish- 
able by penal servitude to the extent of seven 
years. Damage to a ship by collision is not damage 
by fire, gunpowder, or explosive substance; and, 
therefore, a master of a ship who damages another 
ship by a collision should be punished by seven years' 
penal servitude, if there is no special provision of 
criminal law applicable to the case. As the cases 
where a master of a merchant ship wilfully and 
maliciously makes his ship collide with another ship 
are rare, and cases where he acts similarly as regards 
a ship of war never occur, we shall not enter upon 
this matter. 

If a collision is caused by the negligence of a 
master, and is followed by loss of life, he is punished 
in accordance with the general law of manslaughter. 
It has been laid down that those who navigate 
improperly, either by too much speed or by negligent 
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conduct, are as much liable, if death ensues, as those 
who cause it on a public highway either by furious 
driving or negligent conduct (a). He may besides^ 
in certain cases, be held criminally liable under the 
provisions of a special statute ; for instance, under 
the general Collision Regulations, every master of a 
vessel is guilty of a misdemeanour, and liable to fine 
or imprisonment with hard labour for two years who, 
in case of collision with another vessel, fails to 
render her assistance. 

Disciplinarily, a master who is responsible for a 
collision is punishable by the suspension or cancella- 
tion of his certificate. In certain cases, the Board 
of Trade has the power of suspending or cancelling 
the certificate of a master or mate ; and this power 
is also exerciseable in numerous cases by the various 
courts and tribunals entrusted with the duty of 
inquiring into the conduct of officers and the causes of 
wrecks and casualties : that is to say, by courts of 
inquiry, courts of investigation, naval courts, and 
others, the constitution and procedure of which we 
have mentioned above. 

The cases where a certificate may be suspended or 
cancelled are, first, when a master has been convicted 
of any offence (6), which requires no explanation ; 
secondly, when the court finds that a master is incom- 
petent or has been guilty of misconduct, or that in 
case of a collision he has failed to render assistance to 

(a) R«g, V. Taylor, 9 C. & P., 672. 
(6) M.S.A., 1894, 8- 469. 
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the other ship ; thirdly, when the court finds that the 
loss or abandonment of, or serious damage to, any 
ship, or loss of life has been caused by his wrongful 
act and default (a). In this third ground of suspen- 
sion or cancellation of a certificate, there must 
always be two elements — negligence of the master 
on one hand, and loss, abandonment, or serious 
damage to any ship, or loss of life on the other ; that 
is to say, there must be a subjective and an objective 
element in the offence. The mere occurrence of a 
collision, and the master being tried and found guilty 
of negligence, are not enough to enable the court or 
Board of Trade to suspend or cancel his certificate ; 
though the fact that injury was done by that collision 
to either of the ships be fully proved, it is not enough 
to enable the disciplinary penalty being passed upon 
him. There must be a loss or abandonment of a 
ship, or a loss of life, or, at least, serious damage to 
a ship. 

The civil liability of a master is only an applica* 
tion of the general principle of the law of tort. It 
is surprising to find some people, among whom 
we can enumerate many men of large shipping 
business, who think that when a collision occurs 
from the negligence of a master of a ship the only 
person who is liable to pay the damage is the ship- 
owner and that the injured person is unable to 
proceed against the negligent master or crew them- 
selves. These persons are too practical to distinguish 

(a) M.S.A., 1894, 8. 470U 
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between an abstract legal right and a rule of daily 
practice. .It is true that a master, mate, or sailor is 
a man of small means, and the damage which he may 
have to pay is generally a very large sum. It is 
also true that in some systems of law, if the damage 
is so large a sum that it is practically impossible to 
pay it, this fact discharges the wrong-doer (a). But 
in collision cases we find no such rule which will 
discharge the wrong-doer from his liability ; and the 
general principle of liability applies with full force, 
which comes down to us from the Roman civil law, 
and is acted upon in all courts of civilised nations. 

"The maxims of law," says Justinian, "are to 
live honestly, to hurt no man, to give everyone his 
due." The practical object of law must necessarily 
be to enforce the observance of these maxims, which 
is done by punishing the dishonest, causing wrong- 
doers to make reparation, and insuring to every 
member of the community the full enjoyment of his 
rights and possessions. Where a particular intention, 
knowledge, or state of mind in the person charged 
as a wrong-doer, is an element in constituting the 
alleged wrong, it is true that his age and mental 
capacity must be taken into account, in order to 
ascertain whether that intention, knowledge, or 
state of mind was present ; but this is a question of 
fact in each case, and is not a legal principle amount- 
ing to an absolute exception to the general rule of 

{a) According to the Japanese code a person, who by slight negli- 
ffence causes a fire, is discharged from the obligation to pay 
damage. 
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liability. A mere child cannot be held account- 
able for not using the discretion of a man ; but an 
infant is certainly liable for all wrongs of omission as 
well as of commission in matters in which he is old 
enough to know better (a). Mr. Underbill states 
in his Law of Torts that every person who commits a 
tort not founded on fraud or malice, and not arising 
out of the performance of a contracti is liable to 
be sued, notwithstanding infancy, coverture, or 
unsoundness of mind. If, indeed, even such persons 
are liable for any wrong they commit, we can see no 
reason why a shipmaster should be an exception to 
the general rule. A sovereign, it is true, is exempt 
from liability because he can do no wrong, but ship- 
masters can do wrong. 

The person primarily liable in damages to a 
person who has suffered damage by collision is he 
by whose negligent act the loss was occasioned. The 
shipowner who navigates his own vessel, the master, 
mate, pilot, or other person in charge of the ship, 
who gives a wrong order, the helmsman who directs 
the ship's course wrongly, the seaman on the look- 
out who negligently fails to see and report the 
approach of the other vessel, may all be sued as 
wrong-doers, and are liable for damages (6). There 
is a special reason in the case of a shipmaster why 
his personal liability should be heavy ; and, although 
it should not be heavier, at least it should be equal to 

(a) Btmutrd v. Haggis^ 14 C.B. (n.i.), 45. 

(b) Smith V. Voss, 2 H. & N., 97. 
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that of other wrong-doers. The great trust reposed 
in him by the shipowner, and the great authority 
which the law has vested in him> require, on his part, 
the utmost integrity and care ; and, as a consequence, 
if any injury or loss happen to the ship or cargo by 
reason of his negligence or misconduct, he must be 
personally liable for it. 

Although, in such cases, the merchant or other 
injured parties may, and do, elect to sue the ship- 
owner, this does not mean that the shipmaster is 
discharged from liability, for the shipowner will 
have a remedy against him to the extent of the 
damages which he, the shipowner, may be compelled 
to pay (a). 

In Green v. New River Co., it is said : — " The ship- 
owners or employers of the master or actual wrong- 
doer, by whose fault a collision occurs, can recover 
against him any damages which they have been 
compelled to pay, or any loss which they have 
suffered by his negligence." The shipowner or the 
persons who insure the risk can, of course, recover 
the insurance from the insurer, but the fact that 
the plaintiff in a collision action has received 
compensation for his loss from his insurers is no 
answer to his claim for damage against the wrong- 
doer. 

This liability for the damage exists not only in 
cases of collision, but also in other cases, e.g.9 
stowage, and it applies not only to the shipmaster, 

(a) SfumoTi v. Brun, X2 App. Cas., 698. 
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but also to the pilot and other persons (a). In the case 
of Swainston v. Garrick^ it was held that the master 
was bound to superintend the stowage, and that if, in 
consequence of improper stowage, a claim is made 
against the owner, and he satisfies that claim, the 
master would be liable to him. Again in a case 
where an action was brought against a pilot on board 
the King's ship for injury due to the plaintiff's ship by 
the King's ship, it was held by Lord Kenyon that, 
though the pilot m ight be obliged to act in obedience 
to the order of the lieutenant in command of the 
King's ship, yet the pilot would be liable if the 
collision happened owing to his personal misconduct. 
It may seem hard to hold a person under such con- 
ditions liable for damage, and he may, perhaps, be 
compensated in his turn by the Government ; still, 
the saying of the learned judge helps to explain the 
principle that every person is liable for his personal 
negligence. 

The liability of a master, mate, pilot, or other 
person, who is liable for his negligence, is generally 
unlimited ; but the following provision is made in the 
case of a Trinity House pilot : — 

A qualified pilot, appointed by the Trinity House, who has 
executed a bond under this part of this Act, shall not be liable 
for neglect or want of skill beyond the penalty of the bond, and 
the amount payable to him on account of pilotage in respect of 
the voyage in which he was engaged when he became liable. 
(M.S.A., X894. 8. 620.) 

Thus the liability of a London Trinity House pilot 

(a) 2 L.J., Ex. 253. 
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in respect of neglect and want of skill is limited to 
£100, and the pilotage fee. 

Now what is the liability of a captain of a ship of 
war for collision ? We will discuss first his criminal 
and disciplinary liabilities, taking them together, 
and then proceed to discuss his civil responsibility. 
The punishments which may be inflicted in Her 
Majesty's navy are : — 

I. — Death. 

2. — Penal servitude. 

3. — Dismissal with disgrace from Her Majesty's 
service. 

4* — Imprisonment or corporal punishment. 

5. — Dismissal from Her Majesty's service. 

6. — Forfeiture of seniority as an officer for a speci- 
fied time or otherwise. 

7. — Dismissal from the ship to which the offender 
belongs. 

8. — Severe reprimand. 

9. — Disrating, in the case of a subordinate or petty 
officer. 

10. — Forfeiture of pay, head-money, annuities, 
pensions, medals, etc. 

II. — Such minor punishments as are now inflicted 
according to the custom of the navy, or may firom 
time to time be allowed by the Admiralty. 

Each of the above punishments is deemed to be 
inferior in degree to eveiy punishment preceding it 
in the scale ; and one or other of them is applied 
according to the offence or the misconduct in each 
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particular case. As one can easily apprehend, 
among the punishments mentioned above we find 
some which may be deemed criminal or penal (in the 
strict sense of the word) and some of a disciplinary 
nature. The eleventh subsection, instead of specify- 
ing the exact amount of punishment, only mentions 
generally such minor punishments as are inflicted 
according to the custom of the navy. Under the 
Naval Discipline Act : — 

Any person subject to this Act committing any ofience against 
this Act . . . shall be proceeded against and punished 
according to the laws and customs in such cases used at sea (a). 

So that to understand thoroughly how a captain 
or officer is punished, we must know not only the law, 
but also naval customs. 

The offences tried in the court-martial are murder, 
manslaughter, sodomy, indecent assaults, robbery, 
theft, and others, all of which are specially provided 
for in the Act. No penalty is specially fixed for the 
punishment of a captain of one of Her Majesty's 
ships whose negligence has caused a collision. In 
the section 29 of the Act we find : — 

** Every person subject to this Act who shall 
either designedly or negligently, or by any 
default, lose, strand, or hazard, or suffer to be 
lost, stranded, or hazarded, any ship of Her 
Majesty's, or in Her Majesty's service, shall be 
dismissed from Her Majesty's service with 
disgrace, or suffer such other punishment as is 
hereafter mentioned." 

((f) Sec. 44 
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The form of the charge is : — 

Loss or stranding of one of Her Majesty's ships. 

For that the Captain Smith belonging to H.M.'s ship 
Powirfid, then being subject to the Naval Discipline Act, z866, 
did, on the ist day of January, 1900, negligently or by default 
strand H.M.'s ship on the Black Rock, o£f the coast of Beachy 
Head, &c., &c. 

Let US interpret this rule so as to include 
collision cases and say that when a captain 
negligently makes a ship belonging to Her Majesty 
collide with a merchant ship, and lose, hazard, or 
suffer to be lost or hazarded, his ship, he shall be 
dismissed and punished by this rule. But, as this 
rule provides only for the case where Her Majesty's 
ship was lost, stranded, or hazarded, it does not 
apply to the case where a collision occurs between 
Her Majesty's ship and a merchant vessel, in 
consequence of which the latter is lost while the ship 
of war is not injured. 

Offences by naval officers for which punishments 
are not specially provided in the Naval Discipline 
Act are punished by special laws, if any, or the 
ordinary criminal law of England. If a captain of a 
Queen's ship wilfully and maliciously causes her to 
collide with a merchant ship and that ship sinks 
with her crew, the captain's act is murder ; if the 
collision happens through his negligence, it is 
manslaughter. If death does not result from the 
accident, but only injuries, the officer is only liable to 
be prosecuted if he would be liable to prosecution 
according to the ordinary criminal law. Many 
other criminal offences punishable by the laws of 
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England can be tried at the discretion of the court, 
either under the Naval Discipline Act, or according 
to the provisions of the ordinary criminal law of 
England. 

Every person subject to this Act, who shall be guilty of 
any act, disorder, or neglect, to the prejudice of good order and 
naval discipline, not hereinbefore specified, shall be dismissed 
from Her Majesty's service, with disgrace, or sufifer such other 
punishment as hereinafter mentioned (Naval Discipline 
Act, s. 43). 

Again it is provided in section 9 of the Act that 
every person subject to this Act who shall negligently 
perform the duty imposed on him, shall be dismissed 
from Her Majesty's service, with disgrace, or shall 
suffer such other punishment as is hereinafter 
mentioned. Thus we see that provision is made in 
law for the prosecution in all possible cases of the 
captain whose negligence has caused a collision with 
a merchant ship. 

Let us now see how the law is applied in the 
case of Queen's ships. We have seen that an 
error of judgment made by a master in a moment 
of difficulty and danger does not render his certifi- 
cate liable to be dealt with (a). Will it in the 
case of a Queen's ship cause the captain to be 
dismissed from Her Majesty's service ? It is difficult 
to say. The term ** error of judgment " is an elastic 
one, capable of being expanded or restricted accord- 
ing to circumstances. It may embrace every shade 
of conduct from a slight and venial mistake to acts 

{a) Tht Fammoth, 7 Prob. Div., 207. 
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of gross stupidity and recklessness. Sir T. H. 
Farrer, in summing up the case, said : — " An error of 
judgment may either be culpable or not. Has the 
mistake been such as a competent and careful officer 
ought to make, or to be excused for making ? That 
is the real question." As the application of the 
term varies according to the circumstances of 
each case, so also does the punishment inflicted 
on the offender vary accordingly. Sometimes a 
stricter view is taken of its meaning in the case 
of a merchant ship than in the case of a Queen's 
ship ; and vice vcrsd. 

When the Orion, a steamship, was lost in the year 
1850, the trial took place in Scotland. There the Lord 
Justice Clerk, in charging the jury, made the follow- 
ing observations : — " It has been said that there was 
nothing more than error in judgment attributable to 
the captain. That he committed an error in 
judgment is undoubted, for had his conduct been 
intentional to produce the disaster which occurred, 
his crime would have been that of murder. The 
question is: Did he, charged with the care of a 
vessel containing so many passengers, culpably leave 
her to the care of another, by whose mismanagement 
the wreck was occasioned ? '* The jury found the 
captain guilty of culpable, but not reckless, neglect of 
duty, and found the second mate guilty of culpable 
and reckless neglect of duty. He was sentenced to 
seven years' transportation, and the master to 
imprisonment for eighteen months. 
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1 do not know of any modern and well-known 
reported case, where an officer of the navy has been 
so heavily punished on account of his reckless neglect 
of duty, or error of judgment. Among the old cases 
there are some famous ones. 

In order to show how error of judgment was once 
looked upon in naval circles, and also in order to cite, 
incidentally, a case famous in naval history, the case of 
Admiral Byng may be briefly stated. The Naval 
Discipline Act (s. 2) provides that every officer, who, 
on sight of an enemy which it may be his duty to 
engage, shall not use his utmost exertion to bring 
his ship into action, or shall not encourage his in- 
ferior officers and men to fight courageously, or who 
surrenders his ship or withdraws from the fight, if he 
acted from negligence, shall be dismissed from Her 
Majesty's service, with or without disgrace, or shall 
suffer such other punishment as is hereinafter 
mentioned. The corresponding article (12) in the 
Articles of War of 1749 prescribed death in this case, 
without leaving any alternative to the discretion of 
the court ; and under it Admiral Byng was executed 
in 1757 for not doing his utmost to destroy the 
French fleet, which it was his duty to engage. The 
facts of the case, which are described by an English 
author as one of lasting disgrace in the memory 
of the navy, were as follows : — The tidings of an 
indecisive action off Mahon, and the consequent 
loss of Minorca, were the signal for an agitation 
amongst all classes in England ; th^ people cried for 

H 
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vengeance, and the flame of popular resentment was 
fanned by a weak ministry. Admiral Byng was tried 
by court-martial; and, after a tedious trial, the 
court found the admiral guilty of not having done 
his utmost to destroy the ships of the enemy. Under 
the twelfth article of war no discretionary punishment 
was allowed, and there was no alternative but a 
sentence of death. The clemency of the crown was 
prayed for, but the prerogative of mercy was with- 
held. On the 17th of March, 1857, Admiral Byng 
was shot on the quarter-deck of the Monarquc in 
Portsmouth Harbour. He met his doom with 
unflinching firmness, and died a sacrifice to an 
ignorant and misguided outburst of popular indigna- 
tion. Personally brave, there had been no reflection 
on his courage. Inferior in energy and capacity, he 
fell a victim to an error of judgment and dread of 
responsibility (a). 

Admiral Forbes, one of the Lords of the Admiralty, 
doubted whether the finding of the court-martial 
was right in implicitly classing error of judgment 
under the head of negligence, for there was no proof 
of such dereliction of duty or unskilfulness, as an 
officer, as amounted to criminal misconduct. 
Voltaire was the author of a bitter sarcasm on the 
sentence : — " Dans ce pays ci, il est bon de tuer de 
temps en temps un Amiral peurencouragerlesautres." 
Naval officers were strongly impressed with the 
cruelty of the sentence. Admiral West loudly 

(n) Parij Hist, 1757* 
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demanded a revision of the twelfth article, and Mr. 
Pitt reprobated it for its unjust severity. The extreme 
severity of this article was afterwards mitigated by 
19 Geo. IIL c. 17, which enabled a court-martial to 
inflict a discretionary punishment. 

Thus, the severity of the law has been mitigated, 
even in the case of negligence of an officer in the face 
of the enemy ; and the punishment of naval officers 
being not so severe as formerly, will be propor- 
tionally less severe in the case of a negligent collision 
by a Queen's ship with a merchant ship. But, on 
the other hand, the fact that the honour of the navy 
and the discipline necessary for the control of bodies 
of armed men require the performance of duties 
which have no corresponding place in civil life, is a 
consideration which influences the judges who sit in 
a court-martial when they give their sentence. 

The question of the liability of the captain of a 
man-of-war for damage done by collision brings us to 
the investigation of the broader question of the 
general liability of a state officer for his actions. 

''La justice administrative est la garantie des 
fonctionaires " is an expression familiar in France as 
well under the old as under the new regime; and 
there the council of state and the inferior extra* 
ordinary jurisdictions that were from time to time 
created constantly encroached upon the jurisdiction 
of the original courts (a). The law is different in 
England. However disagreeable or inconvenient an 

{a} De Tocqueville's Fran:$ be/on the Revolution, 95. 
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inquiry may be to the government, the exercise of 
the whole power of the administration cannot either 
prevent an action from being commenced in the 
usual manner against any public officer, nor control in 
the slightest degree its course after it has been 
commenced. Generally speaking, the officers of the 
government are responsible to the ordinary tribunals. 
What are the cases in which they are proceeded 
against ? We must distinguish at least three classes 
of cases: first, the case where an officer makes 
a contract with an individual person ; secondly, 
where he commits wilful and malicious acts 
which cause damage to other persons; and lastly, 
where he is negligent and injures another's person 
or property. 

With regard to contracts, the law has been clearly 
laid down that no action will lie against either a 
servant or an agent of the Crown, though it would lie 
against the servant or agent of a private individual 
under the same circumstances. In cases where, if a 
private individual were concerned, an agent would be 
personally liable upon the contract as construed in 
accordance with general principles, an agent of the 
Crown cannot be made personally liable. Thus, it 
has been said, that a governor, like other public 
officers, is not personally liable on contracts made 
by him in his official capacity. 

Haldimand, Governor of Quebec, had entered 
into certain contracts with a person for the supply of 
goodsfor the public service. Upon the ground that the 
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pnce was unreasonable, the contcacfQi: only received 

" * _*_ • 

a smaller sum in payment from the-f fe&sury, and he 
was left to his legal remedy for the rerWliinder. He, 
therefore, brought an action for the balafiice .Tf.^ his 
claim against the governor; but the jury, by ditectfon 
of the judge, found for the defendant. Upon. a;' . 
motion for a new trial, the rule was discharged by/;*'/ 
Lord Mansfield, L.C.J. , who said :— " The defendant ' •'' 
is not personally liable ; the goods were for the use 
of the crown ; great inconveniences would result from 
considering a governor or commander as personally 
responsible in such cases, for no man would accept 
of any office of trust under government upon such 
conditions " (a). 

If a public officer wilfully and maliciously commits 
or omits to do some act, and thereby causes damage 
to other persons, he is personally liable for it. This 
is a general principle with only one exception, 
namely, the case of judges. 

The principle of the immunity of judges for 
judicial acts is stated as early as the Book of Assize 
(6), and is confirmed by many acts of the legislature 
and judicial dkia. The doctrine that no judge is 
liable to any proceedings before any ordinary tribunal 
for any judicial act of commission or omission has 
been applied even m cases where malice and cprrup- 
tion or want of reasonable and probable cause was 

alleged ; and a judge is not liable to an action, even 

- > 

la) Madteaih v. HakUmand, 26 Geo. III., 1786 
P) 27 Edw. III., Z35, pi. 18. 
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although he hasispcciieded his jurisdiction, unless the 
plaintiff prQy^s*.fhtit the judge knew, or ought to have 
known,^ of TfirSr want of j urisdiction (a) • 

The 'object of this exception is to secure the 

• • * «* 

ipdeji^ndence of the judges, and to maintain their 

. , a\\tTiority and dignity, by exempting them from 

/\ Viability by harassing and vexatious actions at the 

: ' suit of discontented parties. The judges so exempt 

are the Lord Chancellor, the judges of the Superior 

Courts, and the Court of the Vice-Chancellor of a 

University, ecclesiastical judges, coroners, and 

County Court judges (6). 

Accordingly, if persons suffer damage by reason of 
the malicious act of those officers, the only remedy 
that exists is the constitutional remedy of impeach- 
ment, or their removal from the Bench on an 
address from both Houses of Parliament. 

Perhaps what I have just stated, viz., that an 
English judge can do a wrongful act wilfully and 
maliciously, and cause thereby great damage to the 
property of an individual without being liable for 
it, will not be believed by many persons of the 
continental nations of Europe. I had doubts myself 
whether this privilege really existed ; but the 
language of the text-books and the decisions of the 
courts are convincing that this is the law. 

(a) Colder v. Halkiit, 3 Moo. P. C, 28. 

(&) The onl^ exception to the mle are majs^strates or justices of 
the peace, a^nst whom an action will lie tor an act which was 
done miUiaously and without probable cause. Jervis's Acts, 
zi & 12 Vict. CO. 42-44. 
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In Bamardiston v. Soame (a), Lord Chief Justice 
North said : — " No action will live against a judge for 
what he does judicially, though it should be laid that 
he acted fako malitiosc et scienter. Those who are 
intrusted with the duty of a judge ought to be free 
from vexation, that they may determine without fear ; 
the law requires courage in a judge, and, therefore, 
provides security for the support of that courage," 
In BushelVs case (6 How. St. Tr., 999) it was^ resolved 
by all the judges, except one, that a juryman cannot 
lawfully be punished by fine, imprisonment, or other- 
wise, for finding a verdict contrary to the evidence, 
even though his verdict is alleged to be given 
corruptly, and knowing the evidence to be clear and 
ample. In Hammond v. Howell (6), where the 
defendant was Recorder of London, although his act 
was admitted to have been illegal, yet the court held 
that to bring an action against the Recorder was 
a great offence ; that no action would lie against a 
judge for a wrongful commitment any more than for 
an erroneous judgment ; that, though the defendant 
had acted erroneously, he acted judicially; if 
what he did was corrupt, complaint might be made 
to the King ; if erroneous, it might be reversed. I 
do not wish to weary the reader by citing further 
cases (of which, perhaps, the most recent is Anderson 
V. Gorrie) ; those I have quoted are enough, I think, 
to show that, in England, a judge is not liable fdr 

(a) 6 How. St. Tr., 1063, zog6. 
(6) I Mod., Z84. 
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his malicious acts to parties injured thereby. The 
power or right of doing something wrong wilfully 
and maliciously, without being subject to liability 
to make compensation, is indeed a great privilege — 
too great a privilege for any person beside the King 
to possess; but this power, which is enjoyed by 
judges in England, was formerly, and still is, 
enjoyed by military courts in countries where military 
despotism prevails (a). 

In Swinion v. Molloyf where the captain of a man- 
of-war imprisoned the purser for three days without 
inquiring into the matter, and then released him on 
hearing his defence. Lord Mansfield said that such 
conduct on the part of the captain did not appear to 
have been a proper discharge of his duty, and, there- 
fore, his plea of justification under the discipline of 
the navy had failed him. In trying the legality of 
acts done by military officers in the exercise of their 
duty, of course great latitude ought to be allowed, 
and they ought not to suffer for an error in form, if 
their intention appears to have been to act uprightly ; 
but if such is not their intention, if '* the heart is 
wrong," if it appears that cruelty or malice have 
occasioned the injury complained of, they cannot 
escape from liability for their abuse of public trust* 



(0) Sir F. Pollock, when discussing this point with me, defended 
the English doctrine; but I cannot think it is sound law. If 
once it is prov$d that a person has done something wrong wUfuUy and 
wuUicumsly, he must be liable to make compensation for the damago 
caused by his malidons act, whoever he may be. The only excep- 
tion is the Crown. 
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The authority of a court of ordinary civil or 
criminal jurisdiction is not affected by the fact that a 
person brought before it is in the naval or military 
service of the crown. Soldiers and sailors may 
recover even against their superior officers for wrong- 
ful acts which are not properly incidental to their 
position in the military or naval service. Thus, 
military officers are held liable even towards their 
own subordinates, if they act maliciously and cause 
them damage. All the more, then, are they held 
liable towards the general public in a similar case. 
They do not enjoy so extensive a protection in 
England as they do in military monarchies. There 
are many decisions to this effect, and many express 
statements in text-books confirming it. 

Let us now proceed to examine the liability of 
public officers for their negligence. It is said that, 
where the duties of a public officer are ministerial, 
he is civilly liable for negligence ; but where they are 
judicial, he is not so liable. What, then, are minis- 
terial and what judicial duties? The distinction 
drawn by Bayley, J., in Jones v. Bird (a), that where 
a person has to exercise a discretion, he is protected 
by judicial privilege, but where he has to perform an 
ascertained duty, he has to do it subject to his 
liability for negligence if he falls short of efficient 
performance, is not a clear one, because to some 
extent every public officer exercises a discretion of 
some kind or other ; and, to some extent, everybody 

(a) 3 B. & Aid., 837. 
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has to perform an ascertained duty. Again, some- 
times an officer whose principal duties are judicial, 
may have to act ministerially in performing some 
particular duty or some particular part of his judicial 
duties, and vice versd. For instance, such a duty as 
that of a returning officer at an election is partly 
ministerial and partly judicial. The distinction given 
above cannot, therefore, be adopted without modifi- 
cation. 

Generally speaking, servants of the Crown are 
personally liable for any act which the Crown 
cannot justify by lawful authority. If the act is in 
itself wrongful, the officer doing it is in any event 
liable for it ; he is not protected merely because he 
acts band fide and to the best of his skill and 
judgment. In one case it has been said that, if the act 
which the officer did was in itself wrongful and 
causes damage to an individual, the injured person 
has the same remedy by action against the wrong- 
doer, whether the act was spontaneous and 
unauthorized or not. The only exception to this 
general rule of liability for negligence is again in the 
case of a judge. The reason for the exemption of 
judges from liability for their malicious acts applies 
with equal or rather greater force in this case. 

Naval and military officers, however, are not 
exceptions to the general rule ; they are not privi- 
leged either in this case or in that of malicious acts, 
and they are accordingly held liable for their negli- 
gence, although judges are not held liable for theirs. 



107 

Captain Denman, who commanded an English 
man-of-war, proceeded to the Gallinas to release 
two British subjects detained there by Buron, a 
Spaniard, and after firing Buron's premises^ carried 
away his slaves and set them free. His proceedings 
were afterwards approved by his government. Buron 
brought an action against the captain, but failed on 
the ground that the ratification of the defendant's 
act by his government made it an act of state, for 
which no action could be maintained. The ruling of 
Parke B. in that case solves a part of the point now 
in question. ** There appears to me," he says, *' a 
considerable distinction between the present case and 
the ordinary case of ratification by subsequent 
authority between private individuals ; if an individual 
ratifies an act done on his behalf, the nature of the 
act remains unchanged, it is still a mere trespass, 
and the injured party has his option to sue either; 
but if the Crown ratifies an act, the character of the 
act becomes altered, for the ratification does not give 
the party injured the double option of bringing his 
action against the agent who committed the trespass 
or the principal who ratified it, but a remedy against 
the Crown only (such as it is), and actually exempts 
from air liability the person who commits the 
trespass." From this sentence we may infer that 
the captain would have been held liable for his act, 
if his act had not been ratified by the Crown (a). 
The words of the judgment in the case of Tobin v. The 

(a) Bwron v. DiMMM, zx Vict., 1848, 2 Ex., 167. 
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Queen, 27 & 28 Vict., 1864, 33 L.J., C.P., 199, where 
the captain (Douglas) of one of Her Majesty's ships 
had taken and destroyed an innocent vessel as a 
vessel engaged in the slave trade, also favours the 
inference that an action would lie against the captain 
in such a case (a). 

We have also direct decisions to this effect, one 
of the most famous of which is Madrazo v. Willes (b). 
There an action was brought against the captain of 
a British man-of-war, by a Spanish subject, for the 
wrongful seizure, on the high seas, of a ship employed 
by him in carrying on the African slave-trade, together 
with her cargo of 300 slaves. The plaintiff was not 
forbidden to carry on this trade by the laws of his 
own country ; but the British officer, believing himself 
to act in pursuance of his authority, seized the ship 
and cargo, and found too late that his act was out- 
side his authority. By the direction of Abbott, L.C.J., 
the jury assessed the damages for the ship and the 
slaves separately. The judge at first thought that 
damages could not be recovered in an English court 
for loss sustained in the prosecution of a trade here 
declared unlawful. Upon the argument of a rule to 
reduce the damages accordingly, the court decided 
in favour of the plaintiff, and held that the plaintiff 
was entitled to recover damages for seizure of the 
slaves, of which he was legally possessed by the laws 

(a) It must be remembered that the defence of a tort beinff an 
"act of state" is not available where the safferer is a Bntish 
subject. {Walhir v. Baird (1892), App. Cas., 491.) 

[b) 3 B. & Aid., 353 : z Geo. IV., 1820. 
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of his own country: and judgment went against 
the wrong-doing officer. Lord Stowell, in delivering 
his judgment in The Mentor (a), observed : — " The 
actual wrong-doer is the man to answer in judgment ; 
to him responsibility attaches in this court. He may 
have other persons responsible over him, and that 
responsibility may be enforced. As for instance, if a 
captain made a wrong seizure, under the express 
orders of an admiral, that admiral may be made 
answerable to the captain for the damages 
he has suffered by that improper act. But it is 
the constant practice of this court to have 
the actual wrong-doer brought before the court, and 
every man must see the propriety of that practice ; 
because, if the court was once to open the door to 
complaints founded on a remote and consequential 
responsibility, where is it to stop ? '* This affirms the 
principle that in case of loss or damage committed by 
vessels belonging to the Crown, the legal responsibility 
attaches to the actual wrong-doer : and the injured 
person must seek his redress not from the parties 
who may be indirectly involved in the transaction, 
but from the person who immediately commits the 
injury. The words of the learned judge are some- 
times quoted in dicta of later judges. In The A thol (6j, 
Dr. Lushington, after quoting these words, goes on to 
say : — " The same principle is borne out by the decisions 
of the courts of common law, and I recollect a case 

(a) I Rob., i8, 
(h) I Rob.. 381. 
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where damages were recovered against an officer in 
command of one of Her Majesty's ships of war, who 
had unjustly seized a ship in time of peace, and the 
officer was obliged to fly the country." 

The general principle is thus very clear ; let us 
now see how it has been applied in particular cases. 
As these cases are very important, and worthy to 
serve as precedents in any country, I will describe 
them at some length. 

The Volcano (a) was a proceeding in a cause of damage 
brought by the owners of the brig '* Helen " against the 
commander of Her Majesty's steamship " Volcano/* 
The act on petition states that the " Helen," of ii6 
tons, while in the prosecution of a voyage from 
Catania to Glasgow, upon the 27th February, 1839, 
was driven by stress of weather and compelled to 
anchor in Mohamet's Bay, on the coast of Spain ; 
that about noon on the following day, the " Volcano," 
carrying mails and passengers from Malta, was like- 
wise compelled to seek shelter in the same bay, and, 
having taken up a berth about two cables' length to 
windward of the ** Helen," she came to anchor, 
riding with her small bower anchor only, and a chain 
cable an inch and a quarter thick ; that, a hurricane 
having arisen during the night, the ''Volcano" 
broke her cable and drifted athwart the hawse of the 
*' Helen," whereby the two vessels were brought into 
collision, and the " Helen " was so severely damaged 
that she eventually sunk, and that the collision was 

(a) 2 Rob., 337 ; 1844. 
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solely and entirely occasioned by the mismanagement 
and misconduct of the " Volcano," &c., &c. The case 
was argued on behalf of the commander of the 
"Volcano," by the Queen's Ad vocate and Dr. Phillimore 
(the Admiralty Advocate), Dr. Addams and Dr. Blake 
being conird. 

The judgment per Curiam (Dr. Lushington) is as 
follows : — " I will now very shortly advert to one or 
two points in the case which relate to the conduct 
of the * Helen.' It appears that when the * Volcano ' 
entered the bay, the * Helen ' had already taken up her 
position, and was anchored by her best bower anchor ; 
it also further appears that, conceiving her to be in 
a situation of safety, the great part of the crew were 
below at the time, and one man alone is said to have 
been left upon deck. This circumstance was much 
commented upon in the argument, but, in my view of 
it, it can have no material bearing upon the question 
we are called upon to determine, because, assuming 
the fact to be so, it is abundantly clear that the 
collision which afterwards took place does not appear 
to have arisen from anything which was done, or left 
undone, on the part of the * Helen.' Another charge has 
also been made against the master and crew of the 
' Helen' with respect to their conduct in not going back 
to their vessel after the collision had occurred. In 
one of the affidavits brought in on behalf of Captain 
McIUwaine, this refusal on their part to return to 
their ship has been designated in strong terms as 
dastardly and cowardly conduct. Lrooking to the 
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evidence which is before me, I confess that I am 
unable to accede to any such conclusion. It is stated 
by the captain himself that at the period when the 
collision took place, the wind blew a perfect hurri- 
cane, and that the sea was one mass of foam. If 
this be so, I cannot but think that it is perfectly 
natural and prudent on the part of the crew of the 
* Helen ' that they should not, for the mere purpose, as 
I understand it, of saving their clothes, have 
attempted to regain their own vessel, which had 
suffered so severely under the circumstances stated. 
It is, moreover, to be observed that, even assuming 
they were disposed to make the attempt, there is no 
evidence to show that they possessed at their com- 
mand any conveyance for so doing. Dismissing, 
therefore, from further consideration the objections 
which have been made with respect to the conduct 
of the ' Helen,* let us now consider the conduct of the 
persons on board the * Volcano,' and the questions 
which I shall ultimately refer to you, with respect to 
this vessel, will be the following : first, whether, con- 
sidering the state of the weather and the position 
which the * Helen ' had previously taken up, the 
' Volcano ' was brought to anchor in a proper place ; 
and, secondly, whether at a subsequent period after 
the steamship was so anchored, proper precautions 
and fitting measures were adopted for the security of 
all parties. If you should be of opinion either that 
the anchorage was improperly taken up by the 
' Volcano * in the first instance, or that subsequently. 
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thereto another and a larger anchor ought to have 
been dropped, in either of these cases it will follow 
that the blame must be imputed to the officer and 
crew of the * Volcano/ and the damage must be pro- 
nounced for. Ify on the other hand, you shall be of 
opinion that all ordinary and seamanlike precaution 
was observed, and that the accident arose merely 
from the violence of the squall which came on to 
blow, then the collision will be clearly the result of 
inevitable accident, and the party proceeded against 
will be entitled to his dismissal. 

"The first question for your decision will be, 
whether or no the position taken up by the ' Volcano ' 
was a right position. There is, you will observe, 
some little difference between the statement of 
Captain Mclllwaine and that of the ' Helen ' in the 
following particular, viz., that the owners of the 
' Helen ' allege that the ' Volcano ' anchored directly 
to windward of the * Helen,* whilst the owners of the 
* Volcano,' without directly denying that she did so 
anchor to windward, state that she anchored on the 
starboard bow; from this it has been inferentially 
contended by the counsel on behalf of the ' Volcano,' 
that she could not have anchored directly to wind- 
ward of the * Helen/ This inference, I apprehend, 
is a substantially true one. At the same time, I 
would call to your attention that the denial on the 
part of the * Volcano * is unaccompanied by any aver- 
ment as to how many points she was so anchored on 
the starboard bow of the ' Helen.' It must then, 

I 
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gentlemen, be matter for your consideration what 
effect is to be attributed to this contradiction on the 
part of the * Helen.' Looking to the manner in 
which the collision took place, and also to the state- 
ment as to the alleged alteration in the wind, it will 
be for you to determine from the circumstances of 
the case, how many points on the starboard bow of 
the * Helen * it is probable that the * Volcano * was 
anchored ; it will also be for you further to determine 
whether, considering the state of the wind and 
weather, she was not bound to have selected another 
and a different anchorage when it was practicable 
for her to have done so. The weather, you will 
remember, had been tempestuous for several days 
preceding, and it is admitted by Captain McIUwaine 
that the wind was off the land and blew strong in 
squalls, a circumstance which, in my view of it, 
must have induced the expectation that the squalls 
might by possibility increase, and should, at the 
same time, have also suggested the propriety of 
taking every precaution to prevent their evil 
consequences and effects. 

** I now come to the second point in the case for 
your consideration, viz., whether in the mode of 
anchoring the steam vessel, and at a subsequent 
period thereto, proper precaution was adapted for the 
common safety of the two vessels. The * Volcano,' it 
is admitted, was a vessel of 720 tons burthen, and 
according to the statement of the captain himself, it 
is represented that she was anchored by her small 
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bower anchor, weighing only about i6 cwt. Now, lay- 
ing out of consideration the affidavit of Mr. Courtney 
as to what ought to be the weight of an anchor of a 
vessel of a certain tonnage, and equally laying out of 
consideration any opinion which may have been 
entertained by the Lords of the Admiralty or other 
persons upon the matter in question, you will decide 
for yourselves whether, under the circumstances in 
which the vessel was placed, she ought to have 
anchored and remained at anchor with only an 
anchor of the weight mentioned — in other words, 
whether it would not have been a more seamanlike 
and proper precaution to have dropped a second and 
a larger anchor. It appears, indeed, that at 
midnight, in consequence of the state of the weather, 
a consultation was actually held between the 
commander and the other officers 'of the ' Volcano ' 
upon this very subject, viz., the expediency of 
dropping a second anchor ; but they were of opinion 
that there was no immediate necessity for their so 
doing ; at the same time they state that, in order to 
be prepared for any unforeseen contingency, a second 
anchor was prepared and got ready to be dropped, 
thereby in effect acknowledging the possibility of 
such contingency occurring. It was argued strongly 
by Her Majesty's Advocate upon this point in the 
case, that in so directing a second anchor to 
be got ready, the [commander of the ' Volcano * 
did all that was required of him at the moment, 
and that, under the circumstances, the laying out 
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a second anchor would have been unnecessaiy, 
and, if unnecessary, unseamanlike, the small 
bower anchor notwithstanding the prevalence 
of the wind having held them in safety during the 
entire day. How far there was an immediate 
necessity or otherwise for dropping the second 
anchor is not the real question in this case ; the 
question is, whether it would not have been a prudent 
and proper precaution to have done so. I do not 
mean that you are to strain the matter; but consider- 
ing the facts of the case with reference to the position 
of the ' Helen/ the state of the wind, and all the 
circumstances, you will have to determine how far it 
was a measure which men acquainted with nautical 
affairs ought in ordinary prudence to have adopted. 
Upon the whole then, gentlemen, I will thank you to 
assist me with your opinion, whether or not there 
was a want of due precaution, and a departure from 
proper seamanlike conduct in the measures pursued 
and adopted by the commander of the ^Volcano* 
upon the present occasion.'* 

The Trinity Masters were of opinion that the 
" Volcano " was to blame for the position which she 
originally took up, and also for not letting out more 
cable, and not letting go a second anchor : and the 
damage was pronounced for. 

The next case is that of the Birkenhead (a) (12th 
July, 1848), which was a Cause of damage by collision, 
brought by the owners, master, and crew of the brig 

(a) 3 Rob., 75. 
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Horatio/' and the owners of the cargo laden 
on board, against Her Majesty's steam frigate 
" Birkenhead/' Henry Ingram, Esq., commander. 

The act on petition, after stating that the 
" Horatio," a brig belonging to the port of South 
Shields, of the burthen of 239 tons, and navigated by 
a crew of nine hands, including the master, sailed 
from Enos, in the Archipelago, on the 28th of June 
last, laden with a cargo of Indian com and wheat, 
and bound to Falmouth for orders, and describing 
hpw the collision occurred, goes, on to say, that the 
" Horatio " having become nearly water-logged, the 
crew quitted the brig, which was never afterwards 
heard of, but, with her cargo and private effects of the 
master, crew, and passengers, was totally lost ; and 
that the said collision was imputable solely to the 
negligence and want of care of those on board the 
steamer. 

The case was argued before the Trinity Masters, 
counsel for the owners of the " Horatio " being Drs. 
Addams and Twiss, those for the Queen's ship being 
the Queen's Advocate and the Admiralty Advocate, 
Dr. Phillimore. 

Dr. Lushington's judgment is as follows: — " The 
case itself lies in a very narrow compass. It is 
alleged by the owners of the ' Horatio,' that about 
a quarter past eight p.m. on the 15th of September 
last, the * Horatio ' was off the Lizard Light in 
charge of the mate's watch, which consisted of the 
mate and three other seamen, the wind at such time 
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blowing from the west, and the brig lying about 
N.N.W.y close-hauled on the larboard tack, the 
Lizard Light appearing N.E. by E., distant about 
ten miles. In this position the steam vessel, the 
'Birkenhead/ was descried approaching her, and 
no doubt can be entertained that, under the circum- 
stances, it was the duty of the ' Birkenhead ' to have 
given way. What was the conduct of the persons 
on board the ' Horatio ' ? They immediately displayed 
a lantern three feet above the brig's rail and kept it 
hoisted for several minutes, first over the weather 
gangway, and then at the weather bow, the steamer 
apparently approaching them in that direction. 
Seeing that the steamer still continued her course 
towards them, and when the two vessels were in close 
proximity, the mate, in order to ease the collision, 
directed the helm of the * Horatio ' to be ported, and 
the steamer was loudly hailed to put her helm 
a-starboard. How far this act of putting the helm of 
the ' Horatio ' to port was a proper and prudent 
measure, it will be for you, gentlemen, to determine. 
As regards what was done on board that vessel in 
the first instance, it is, I apprehend, perfectly clear 
that the mate and the watch on deck, at all events, 
acted prudently and properly in hoisting and display- 
ing the light. 

** Let us now see what is alleged on behalf of 
H.M.S. ' Birkenhead.* The statement in the answer 
to the act on petition is shortly to this effect : — 
That after passing the Longships Light, the course 
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of the * Birkenhead * was steered S.B. half S., the 
Mrind blowing from the W,, with a heavy sea, and the 
night very dark, but not thick. That her sails had 
been taken in, and her main and mizen topmast struck 
since half-past six o^cIock, and she was going under 
steam only, at the rate of between eight and nine 
knots an hour. Whilst so proceeding, the light from on 
board the ' Horatio,' it is further stated, was perceived 
by Thomson, one of the look-out men on the starboard 
paddle box, and he having reported it to the officer 
of the watch, they were both of opinion that it was 
the light of a fishing boat lying at her nets, and with 
a view to avoid her nets, the helm of the * Birkenhead ' 
was starboarded, and she was steered to leeward. 
That soon afterwards it was discovered that the light 
came from a brig on the port tack, and the helm was 
then put hard a-starboard, the brig being hailed 
to do the same. That the brig, instead of starboard- 
ing, ported her helm, and, in consequence thereof^ the 
two vessels came into collision, the brig running stem 
on to the steamer. Such, gentlemen, is in substance 
the case which is set up by the ' Birkenhead * ; and 
the question we have now to consider is, whether the 
collision, according to these two statements, was 
occasioned by any negligence or want of precaution 
on the part of the persons on board her. With 
respect to the rate the * Birkenhead ' was steaming, 
I do not think it necessary to address any observations 
to you in the present instance, because I do not think 
that the point of the case turns upon the speed of 
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the vessel, or the darkness of the night. The question 
iSy whether due precaution was, under the circum* 
stances of the case, taken at the time when the light 
of the * Horatio * was first discovered. It has been 
urged that the * Birkenhead/ having previously 
passed through several fishing boats, the watch were 
justified in supposing the light on board the ' Horatio ' 
to proceed from a vessel of a similar description, and 
that the measure they adopted was a proper measure, 
and in accordance with such a supposition. Consider- 
ing what had occurred before, I do not think that it 
was an unreasonable supposition to be entertained by 
them. At the same time, I would suggest to you, 
whether it would not have been a more prudent and 
proper measure, if, instead of proceeding in their 
course, they had reversed or eased their engines 
until they had ascertained the fact ; and if this 
precaution had been adopted, it does appear to me 
that the collision might have been avoided; more 
especially, looking to the fact, that the * Birkenhead ' 
was a steam vessel, and might have passed the 
'Horatio' on either side. Under all the circum* 
stances of the case, I am bound to tell you, that the 
case which is set up by the steamer, in my opinion, 
does not exonerate the owners from blame upon the 
evidence before the court. It will be for you to say 
how far you agree with me in this opinion.'* 

The Trinity Masters said: — "We think that proper 
precaution was not taken on board the 'Birkenhead.' 
Being a steamer, she might have passed on either 
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side of the * Horatio/ if the necessary measures 
for so doing had been adopted in time.'* 

Per Curiam. "The Trinity Masters, having 
expressed their opinion that the * Birkenhead ' was 
to blame, I pronounce for the damages with costs.'* 

These two cases are instances of actions against the 
commanding officers of Her Majesty's ship, in 
which the defendants were held liable. I will now 
cite a case where an action brought against the 
officers of a ship of war was dismissed, that of the 
Belleraphon (a). 

This was an appeal from decrees of the learned 
judge (Sir R. Phillimore) of the High Court of 
Admiralty, made in actions brought on behalf of 
the owners of the steamship "Flamsteed," and 
on behalf of the owners of her cargo against 
the vice-admiral commanding the fleet on the 
North American Station (Wellesley), and the captain of 
H.M.S. " Bellerophon " (Wells). The " Flamsteed " 
was a screw steamship, of 935 tons net. register, and, at 
the time in question, was on a voyage from Liverpool 
to Lisbon, laden with a cargo of general merchandise 
of great value. The " Bellerophon " was an armour- 
plated iron ship of 4,270 tons register, manned by a 
crew of 630 men, including several officers and some 
divers. She was of peculiar construction, and carried, 
some feet under water at her stem, a large sharp- 
pointed spur or ram projecting some distance from 
her bow, and expressly designed for striking vessels 

(a) 3 Asp., 58 ; ixth and xgth June, 1875. 
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under water and sinking them in time of war. The 
causes were respectively instituted in the Court of 
Admiralty in the sum of 3^40,000 to recover for the 
loss of the *^ Flamsteed/' and in the sum of 3^120,000 
to recover for the loss of the cargo. They were 
heard together before the learned judge of the court, 
assisted by Trinity Masters, on November 18 — ^21, 
1874, and, on the latter date, he delivered judgment 
to the effect that the " Bellerophon " was not to blame 
for the collision in this case, against which the 
plaintiffs appealed. Sir Henry James, Q.C., and Mr. 
Arthur Cohen were counsel for the appellants ; the 
Admiralty Advocate (Dr. Deane, Q.C.) and Mr. 
Staveley Hill, Q.C, were for the respondents, but they 
were not called upon to argue on the appeal. 

The judgment of the Judicial Committee of the Privy 
Council was delivered by Sir Henry Keating. As the 
main facts of the case are stated in the judgment, I 
quote from it at some length. 

** The ' Flamsteed * was on a voyage from Liverpool 
to Lisbon. When at sea, about 500 miles from the 
Cape de Verde Islands, at six or seven a.m., she 
sighted H.M.S. ' Bellerophon.' The ' Bellerophon ' 
was commanded by Captain Wells, and was flying 
the flag of Vice- Admiral Wellesley, her destination 
being Bermuda. It appears that the * Bellerophon * 
signalled to the ' Flamsteed ' to ask if she could lend 
her a newspaper. The ' Flamsteed ' gave an 
affirmative answer, and accordingly, the * Bellero- 
phon lowered a boat to send for the newspaper ; the 
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officer in the boat received the newspaper ; the captain 
of the * Plamsteed ' offered to take the boat in tow, 
and to bring her nearer to the * Bellerophon.* There 
was no request upon the part of the officer that this 
should be done, nor any necessity for doing so ; the 
officer, however, accepted the offer, and the ' Flam- 
stead ' accordingly with the boat in tow upon her 
port side, starboarded her helm and proceeded to- 
wards the ' Bellerophon.' The evidence here 
certainly discloses a most remarkable and ill-judged 
course adopted by the * Flamsteed * in approaching a 
ship of war such as the ' Bellerophon.' The ' Bellero- 
phon/ a ship of great size, was hove to under sail ; 
her masting is of a lighter description than that put 
in sailing vessels which do not move by steam. At 
the time in question the fires of the * Bellerophon ' 
were banked up ; she had no assistance from steam 
power as her screw was disconnected. The ' Flam- 
steed,* having full sea room before her, instead of 
taking the course which would have been proper and 
natural to have been adopted under such circum- 
stances, seems to have steered directly for the 
* Bellerophon ' amidships, and to have continued on 
to within loo yards of that enormous vessel, floating 
in a helpless state upon the water and unable to make 
any active exertion whatever to escape a collision. 
The * Plamsteed,' steering in that way, when thus 
close to the 'Bellerophon,' ported her helm, 
apparently with the idea of performing what, at that 
distance, would have been the very nice and perilous 
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manoeuvre of passing along her starboard side and 
running ahead of her. Having adopted the perilous 
course of coming so close to the ironclad, although 
she ported her helm, yet she was unable to keep her- 
self at a sulBScient distance, and her rigging became 
entangled with the whisker of the ship of war. 
Having become thus entangled, she was caught by 
the anchor of the ' Bellerophon,' and her first motion 
appears to have been to have backed astern, whilst 
the captain of the ' Bellerophon ' threw his sails 
aback. In the entanglement occasioned by the 
fouling of the rigging, the painter which upheld the 
anchor of the ' Bellerophon ' gave way, and, the 
anchor having fallen, the ' Flamsteed ' then appears 
to have forged ahead, and endeavoured to pass, in 
some way, in front of the ' Bellerophon,* and got 
under her bowsprit, and so close to her stem that she 
came in contact with the ram of the * Bellerophon/ 
and received the injury in question, which took place 
14 ft. below the water-line, just abaft the mainmast. 
" Their Lordships do not entertain any doubt that 
the collision in the first instance arose from the rash 
and unseamanlike mode of proceeding on the part of 
the ' Flamsteed ' in approaching the ship of war. So 
much too close did she bring herself to the ' Bellero- 
phon,' that the men were obliged to jump out of the 
boat towed at her port side under the apprehension 
that she would be swamped. There can be no doubt, 
therefore, that the collision was caused in the first 
instance wholly by the fault of the ' Flamsteed.* 
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** But whilst that is not seriously denied upon the 
part of the ' Flamsteed/ it is yet sought to establish 
a case of contributory negligence on the part of the 
' Bellerophon/ and it is said that this contributory 
negligence consisted in the omission of an alleged 
duty on the part of the * Bellerophon * to give at 
some period or another of this transaction distinct 
notice to the ' Flamsteed ' that her stem was con- 
structed in a peculiar manner, forming a ram which 
protruded under the water ; it is said the law 
requires that whenever persons control and are in 
possession of a dangerous instrument, which is latent, 
and which may produce damage to others, they are 
bound to give notice of the existence of that latent 
instrument of danger ; and, therefore, that the cir- 
cumstances in the present case imposed upon the 
* Bellerophon ' the obligation to give notice of the 
existence of the ram in her bow. It appears to their 
LfOrdships important to consider exactly what the 
nature of this latent instrument of danger in the bow 
of the * Bellerophon ' was. It was insisted by the 
learned counsel, and truly said, that it was intended 
for the purpose of causing damage to others, and no 
doubt the ram upon the ' Bellerophon * was for the pur- 
pose of being used as an instrument of offence in naval 
warfare, and would be, or might be, efficacious for 
that purpose. But it was not an instrument in itself 
necessarily dangerous to persons navigating the high 
seas. Still, if the captain of the ' Bellerophon ' had, 
under the circumstances^ reasonable ground for 
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supposing that this ram would occasion danger to the 

* Flamsteed/ and had reasonable means and oppor- 
tunity of warning the * Flamsteed ' of that danger, so 
as to enable her to avoid it, then, although the 
' Flamsteed ' had, in the first instance, been guilty of 
negligence, still, their Lordships are of opinion it 
would have been the duty of the captain of the 

* Bellerophon ' to have given that notice to the cap- 
tain of the ' Flamsteed.* Their Lordships, upon the 
facts, think that there is no ground whatever for 
sa)dng that at any period of this collision, the captain 
of the * Bellerophon ' had any reasonable ground to 
suppose that anyone navigating the * Flamsteed ' 
would have placed that vessel in a position which 
would have rendered notice of the existence of the 
ram necessary to preserve them from danger ; they 
are further advised that, in a nautical point of view, 
there was no period after the first collision when any 
notice to the * Flamsteed ' could have averted the 
unfortunate accident, and, therefore, that there was no 
omission upon the part of the captain of the ' Bellero- 
phon' which would constitute the contributory 
negligence sought to be established in this case. 
Their Lordships, therefore, come to the conclusion 
that this collision, in the first place, was produced 
wholty and Jentirely by the fault of the ' Flamsteed,' 
and that there was no negligence on the part of those 
in charge of the * Bellerophon ' at any period of that 
collision. 

" Under these circumstances, their Lordships will 
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humbly advise Her Majesty to affirm the judgment of 
the High Court of Admiralty, and also that this appeal 
be dismissed with costs to be paid by the appellant." 
I have now, I hope, made it clear that every wrong- 
doer (except judges in certain cases), whoever he 
may be, is held personally liable for his wrongful acts 
or omissions, whether he be an officer of state, a 
private individual, a master of a merchant ship, or a 
captain or officer of a man-of-war. During the six- 
teenth and seventeenth centuries, the shipmaster was 
almost always the defendant in admiralty suits for 
collision and other matters for which the ship was 
arrested; and, on proof of negligence, the sentence 
went against him personally. The reason for his not 
being so often now proceeded against in a civil court 
is that the injured parties think more of practical 
results. They do not like to have to spend large sums 
in litigation only to get judgment pronounced for 
them against persons whose means are not enough 
even to pay the costs of the action, But, in the case 
of a Queen's ship, when proceedings are instituted 
against the captain or officer in charge, it is usual for 
the Lords of the Admiralty to instruct the Admiralty 
solicitor to enter an appearance on behalf of the 
officer concerned, and pay the amount of damages 
which will be awarded against him. In this case 
the injured parties proceed against the officer 
personally. Whether they would do so even if the 
Admiralty did not enter an appearance on behalf of 
the officer, will be considered later. 
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CHAPTER IV. 

IS A MASTER OR A CAPTAIN LIABLE FOR THE 
NEGLIGENCE OP HIS SUBORDINATES ? 

For the sake of clearness I have hitherto con- 
sidered the cases where the negligence has been that 
of a master or a captain of a ship. There are, how- 
ever, a great number of cases where a collision occurs 
from the negligence not of those persons who have 
charge of the ship as a whole, but of those who have 
charge of some particular work on board. Thus, in 
the case of a merchant vessel, it may occur from the 
negligence of the mate, engineer, or ordinary sea- 
man ; and, in the case of a warship, it may be due to 
the fault of a navigating lieutenant, officer of the 
watch, engineer officer, midshipman, warrant officer, 
able seaman, boy, or stoker. In such a case we 
must see first of all upon whom the duty is cast, the 
neglect of which has caused the damage. Some- 
times a person has the duty of superintending others 
in the execution of a duty, or of intervening himself 
to perform such duty when neglected by others, but 
the actual duty rests with those other persons, and 
they are the persons primarily responsible for its 
neglect. Whether those who have the duty of 
superintending others are also responsible for the 
negligence of those others, is a question to which the 
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answer is different according to whether the persons 
engaged are public officers or not, i.e., whether they 
are masters of merchant ships or captains of war- 
ships. 

In the case of the master of a merchant ship 
English law is a little obscure. We find no definite 
statutory provision, or reported case, dealing with the 
pointy which clearly establishes that a master is, or 
is not| liable in tort for the negligence or fault of 
the crew in case of collision ; but we do find, that a 
master is not liable for wilful injury done to another 
ship by the fault of his crew (a) ; and also, that 
when a collision is caused by the fault of the pilot, 
who was on board, whether by compulsion of law or 
by the master's choice, the master is not answerable, 
if the pilot has been placed in charge of the ship 
properly and in the ordinary course of navigation. 

No English authors discuss this point in detail. 
Molloy is not clear upon it : Abbott and Maclachlan 
deal with the subject of maritime contract more 
than that of tort and collision ; and we search in vain 
in Maude and Pollock, Lee, Lowndes, and other 
works. 

The passage which authors on maritime law 
generally cite on this point is Molloy, B. ii., c. 2, p. z i : — 
'' Therefore, as soon as the merchandise and other 
commodities are put aboard the ship, he that is, 
exercitar navis is chargeable therewith ; and if the 
same sustain any damage, whether by mariners or 

(a) Boucher v. Noidstrom, z Taunt., 568. 

K 
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by any other through their permission, he that is 
exerdior navis must answer the damage " : but this 
has reference rather to the law regarding carriage 
by sea than to the particular kind of tort which we 
are now discussing. Mr. Kay gives no definite opinion 
fortified by reported cases on this point in his 
valuable work on the Law of Shipmasters and Seamen : 
he merely says : — ** It has been said on very high 
authority that, although shipmasters are the agents 
or servants of the shipowners, they are also deemed 
to be responsible to third persons for the negligence 
of their subordinate officers. This liability is 
founded, it is said, upon the doctrine of the maritime 
law. It seems, however, that in this country it can- 
not be asserted that the responsibility of the master 
is so great as is above stated ; and there is authority 
for saying that by the law of England the respon- 
sibility of the master, for the negligence of his 
subordinates, is limited to cases of collision, and of 
contract." The "very high authority" cited by 
Mr. Kay for this statement is Story's Agency^ and 
the authority which he cites for saying that by 
the law of England the master is responsible for the 
negligence of his subordinates in case of a collision, 
is the dtctufh of Willes, J., in Blakie v. Stembridge (6). 
There the learned judge says : — " Another authority 
relied upon was Story on Agency, in which it 
is stated, that the masters of ships are liable for 
the negligence of their subordinates. However, 

{b) 6 C.B. (n.s.), 910. 
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upon examination of the authorities cited by the 
very learned author, we find that they are confined 
to cases of contract and of collision (upon which 
latter subject the American decisions seem to have 
gone farther than ours) " : which is a reference to an 
American author, and not an English one. Mr. 
Marsden, in his Law of Collision, which is undoubt- 
edly the only direct authority on the subject of 
collisions at sea, says (a) : — " It has been said, that 
the master is liable for the negligence and wrongful 
acts of his crew as well as for his own acts, and that 
his liability as carrier may extend so far " ; and he 
refers also to Story on Agency. It is curious that all 
the English writers refer to an American rather than 
to an English authority, and also all indirectly or 
directly cite Story. Does this mean that there is no 
reliable English authority on the point, or that 
even if there is, it is not considered to be worth 
citing ? 

Story, whose work is thus so often cited by 
English lawyers, says : — " This rule was derived 
from the Roman Law, by which the praetor gave a 
remedy against the master and owners of ships, 
where they have received goods as carriers, and 
have not delivered them safely. The reason assigned 
in the Digest is precisely that which governs in the 
policy of modem maritime nations ; that is to say, 
the necessity of placing confidence in the masters 
and crews, and the impossibility of shippers being 

(a) Page 74. 



otherwise secure against the injury sustained by them 
from the negligence of the masters and crews.'* He 
also, like MoUoy, rather speaks with reference to a 
contract of sea carriage than to the particular tort of 
damage by collision. 

The reasons often given for a master being held liable 
for the negligence of the crew is that, although he is 
the agent or servant of the owner, he is also, in many 
respects, deemed to be responsible as a principal 
for the negligence of his subordinate ; that he is thus 
induced to exercise a greater watchfulness over the 
acts and conduct of the crew than he otherwise 
would ; and that, if he were not so made liable, he 
might often, by his connivance in the fraud or neg- 
ligence of the crew, expose the shippers of goods to 
great loss without their having any adequate redress. 
I do not know what was the origin of this doctrine, that 
a shipmaster should be liable as a principal for the 
negligence of his subordinates. It is no doubt good 
public policy to make him as careftil and watchful of 
the conduct of the crew as possible ; but this result 
can be obtained without resorting to the absurd 
doctrine of making one servant responsible for the act 
of his fellow servants, e,g,^ we can secure watchfulness 
by the master over the men by making him liable 
for slight negligence on his part. In cases where 
the crew, under the command of a master, have been 
negligent and have injured the cargo, or caused a 
collision, the master has also himself been negligent 
or in fault to a greater or less extent. This can be 
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proved by many cases decided in the Admiralty 
Coart, and also indirectly from the provisions of the 
Queen's Regulations. 

Art. 1007 of the regulations of 1893 expressly 
provides that : — '^ The captain and navigating officer 
are to attend particularly to the conduct of the 
pilot, and if he is not qualified to conduct the ship 
or runs her into danger, he is to be removed from 
charge ; and if the ship be at any time damaged 
through the ignorance or negligence of the pilot, 
when a common degree of attention on the part of 
the captain or navigating officer would have pre- 
vented the disaster, those officers will be deemed to 
have neglected their duty." Under this article it is 
held by the Lords of the Admiralty that, if a ship 
gets ashore on a well-known sand in consequence of 
an obviously wrong course given by the pilot, the 
captain is responsible. Thus, in the case of the 
" Vigilant," which got ashore on the Gunfleet Sand 
on the a2nd of October, 1862, with a pilot on board, 
the captain was severely censured by the Lords of 
the Admiralty. 

This interpretation of what is negligence on the 
part of a master, for which he will be liable, is 
enough to check any carelessness, or rashness, or 
other negligence of his. There is no special reason 
for holding a master responsible for the negligence 
of the crew, even in a case where it is clearly proved 
that no blame attaches to him ; or for his being 
treated theoretically like a minister of state, who is 
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held responsible for matters within his department« 
notwithstanding his innocence and blamelessness. 

A collision threatens the lives not only of pas- 
sengerSy but also of the crew and the master himself. 
As I have already mentioned previously, every 
collision is the object of a thorough inquiry, con- 
ducted by persons properly qualified to judge ; on its 
result depends, whether the master's certificate shall 
be suspended or cancelled, whether he shall be 
mdicted and tried on a charge of murder or man- 
slaughter, or be censured, fined, or imprisoned. 
Every master knows very well how serious will be 
the consequence of a collision, and how disadvan- 
tageously it may affect his future career. He can 
surely give a more careful consideration to these 
matters than any member of the judicial Bench 
sitting at the Royal Courts of Justice in the Strand. 
He will, accordingly, do all in his power to control 
and superintend his subordinates, to avoid collision 
with other ships; and, consequently, there is no 
need to make him an exception to the general rule 
that no servant is liable for the negligence of his 
fellow servants. 

It is amusing, as well as interesting, to note the 
contradiction between the various reasons stated by 
those who &vour this exception ; for instance, while 
Mr. Chief Justice Savage says a master is not a 
public officer, but only a volunteer in the service, and 
therefore he must be liable for the acts of the crew, 
Molloy says that as a master, though he receives a 
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salary, yet is a known and public officer, he must 
answer for the negligence of the crew. 

On the whole, the dicta of English judges tend to 
bold a master responsible for the negligence of his 
crew, though his own conduct is shewn to be 
perfectly free from blame. With this doctrine I 
cannot agree: but I will consider it further in 
dealing with the reasons for the captain of a man-of- 
war not being held responsible for the negligence of 
bis subordinates. 

I now pass to the next question. Is the captain 
of a warship liable for the negligence of the officers 
or crew of his ship ? What is the general principle 
of liability of public officers (of whom the officers 
of the navy form but one class) as a whole for the 
negligence of their subordinates ? 

There is a distinction between public officers whose 
duties are of a general public nature, such as officers 
or servants of the government or public, and public 
officers whose duties are of a quasi public nature, 
such as persons called upon by individual members 
of the public to do particular acts. The former are 
not responsible for the negligence of those who are 
tbeir deputies or subordinates, but the latter class of 
officers have often been held liable for the negligence 
of their servants. I refer now only to officers of the 
former class. 

Sir Robert Cotton and other persons were ap- 
pointed postmasters-general by letters patent, with 
power to appoint deputies and servants. The 
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plaintiffs sued them for the loss of some exchequer 
bills which were stolen from a letter in the post-office. 
The case came before Lord Chief Justice Holt and 
three other judges. The Lord Chief Justice held 
that the defendants were liable ; but the three other 
judges held that it was impossible that the postmaster- 
general, who had to execute this office in such distant 
places at home and abroad, and at all times through 
the medium of so many different hands, should be 
held responsible in respect of the whole system, and 
it was decided that a public officer is not liable for 
the negligence or defaults of his subordinates (a). 
Here we must notice that the cases in which a public 
officer is free from liability are generally those where 
he is permitted by statute to delegate his duties to 
another ; otherwise, if he entrusts his public duty, 
which he ought to do himself, to another person, who 
neglects to perform it, he is liable for the negligence 
of that person. 

We will now consider cases where naval officers 
are concerned. In The Mentor (6), a case where an 
American ship was destroyed by His Majesty's ships 
"Centurion" and "Vulture," while cruising off the 
Delaware in the year 1783, after the cessation of hos- 
tilities, but before that fact had come to the knowledge 
of any of the ships concerned, the claimant instituted 
an action against the actual captors in the Admiralty 
Court, but without success. Ten years afterwards, 

(a) Lam v. Cotton, 12 Will, iii., 1699 ; Lord Raymond, 646. 
(6) I Rob., 179. 
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or almost seventeen years after the occurrence, he 
instituted an action in respect of the same loss 
against Admiral Digby, who then commanded the 
squadron, that is to say, he tried to obtain a 
summons for adjudication against a person who 
was not alleged to be the direct wrong-doer, and 
was neither present at nor cognisant of the 
transaction, on the ground that the person alleged 
to have done the injury was acting under the 
general authority of the admiral. It is said that this 
was the first time that an attempt bad been made 
in a prize cause to pass over the person by whom the 
alleged injury has been done, and to fix liability on 
another person on the ground of his having a respon- 
sibility which was only remotely and consequentially 
connected with the matter. Sir W. Scott, after 
stating that the actual wrong-doer is the man 
answerable in law, continued: — '' If a monition is to 
go against the admiral for not issuing his revocatory 
orders, a monition ought, in like manner, to go against 
the Lords of the Admiralty for a similar neglect, or 
against the Secretary of State for not issuing similar 
directions to the Lords of the Admiralty, and these 
persons might be made parties in a prize cause and 
called upon to proceed to adjudication. ... If the 
legal responsibility is to be shifted from the actual 
captor, to whom is the claimant to look ? Where is 
he to find the responsibility in the chain of persons 
who may be somehow or other involved in the dif- 
ferent stages of the transaction ? Where is he to find 
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bis wrong-doer, if you once take off that character 
from the person who immediately commits the injury? 
Where is he to resort, if you take from him that easy 
and direct remedy with which, in the present under- 
standing of the law, he is provided ? " On this 
ground the learned judge, with confident conviction, 
discharged the monition against Admiral Digby. 

He laid much stress on the fact that the admiral 
was at the distance of, perhaps, thirty leagues from 
the place where the occurrence took place, and also 
on the consequence which would follow from allow- 
ing such a monition. A different ground, however, 
from that which he takes seems to me preferable : 
and the solid ground, to my mind, for discharging a 
captain of a Queen's ship from this liability is the 
rule that no one is liable for the act of another whom 
he did not appoint or employ. The maxim respondeat 
stsperior does not apply to such a case. 

Nicholson v. Mounsey (a) (April 24th, i8i2), 
is the leading case on this point, in which 
the captain of a sloop-of-war was held not 
liable for damage caused by her running down 
the plaintiff's vessel, when the damage had been 
done during the watch of the lieutenant, who 
was in charge of the navigation at the time of the 
accident. It seems that the case was a test case, 
the decision in which was afterwards universally 
followed. The declaration of the plaintiffs runs thus : 
that at the time of committing the grievance they 

(a) 15 East. King's B.. 384. 
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were possessed of the ship Doris, then sailing on the 
high seas on a certain voyage, and the defendants 
had the care, command, conduct, government, 
management, and direction of another ship called the 
*' Bonne Citoyenne," belonging to His Majesty, then 
also sailing on the high seas ; it was the duty of the 
defendants (the lieutenant and captain of the ship) 
to navigate the said ship carefully, yet, not regarding 
their duty in that behalf, they navigated and per- 
mitted to be navigated so negligently that ship, that 
she, the last-mentioned ship, with great force, ran 
foul of and struck the plaintifiTs ship, by reason 
whereof it was sunk and wholly lost. According to 
the report, the cause came on to be tried before 
Lord Ellenborough, C. J., at the sittings at Guildhall, 
when, by consent of both parties, all matters in 
difference in the cause between the parties were 
referred to Mr> Gaselee, of the bar, and a verdict 
was to be entered as he should direct. The arbi- 
trator afterwards duly made his aw^rd, and thereby 
directed a verdict to be entered for the plaintiffs with 
j£*4»5oo damages and 40s. costs ; but, for the purpose 
of giving the defendant. Captain Mounsey, an oppor- 
tunity of taking the opinion of the court upon a 
question of law, the arbitrator inserted specially in 
his award, that one of the questions made before 
him on the reference was, whether, in the event of 
the plaintiffs being entitled to a verdict, it should be 
entered against Captain Mounsey ; which, appearing 
to the arbitrator to be a question of great public 
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importance, and not yet to have been decided, he 
directed, as the best mode of putting it in a course of 
investigation, that the verdict should be entered 
against both the defendants ; and for the purpose of 
enabling Captain Mounsey, if he should be so 
advised, to make an application to the court to set 
aside so much of the award as directed the verdict 
to be entered against him, and to order a verdict to 
be entered for him, the arbitrator stated specially that 
at the time the mischief happened Lieutenant Symes 
was the commanding officer of the watch, and was 
upon the deck, and in the actual direction and 
management of the steering and navigating of the 
sloop; that Captain Mounsey was not upon the 
deck, nor was he called upon by his duty to be so ; 
and that unless, from his situation as captain of the 
sloop, he was to be held responsible, although no 
negligence was personally imputable to him, be was 
entitled to have the verdict entered for him. 

On the application of the defendant, Captain 
Mounsey, the court afterwards granted a rule, calling 
upon the plaintiffs to shew cause why so much of the 
award as directed a verdict to be entered against him 
should not be set aside, and instead thereof a verdict 
entered for him. Upon shewing cause. Lord Ellen- 
borough, C.J., said that it was a question of such very 
extreme consequence, that he should wish to have the 
facts put into the more deliberate form of a special 
case, and set down in the paper for argument ; and 
that in the meantime every inquiry should be made 
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as to the cases which had occurred upon the subject. 
This was accordingly ordered by the court ; and the 
case was heard afterwards. 

Abbott argued for the plaintiffs, Peake contra. 

Lord EUenborough, C.J. : — " This is a case very 
important in its consequences, and if I thought it as 
doubtful in principle as it is important, I should wish 
for further consideration before I delivered my 
opinion : but I cannot entertain any doubt upon it. 
Captain Mounsey is said to be liable for the 
damages awarded in this case, by considering him 
in the ordinary character of master of the vessel, by 
means of which the injury was done to the plaintiff's 
property. But how was he master? He had no 
power of appointing the officers or crew on board ; 
he had no power to appoint even himself to the 
station which he filled on board ; he was no volunteer 
in that particular station, merely by having entered 
originally into the naval service ; but he was com- 
pellable to take it when appointed to it, and had no 
choice whether or not he would serve with the other 
persons on board, but was obliged to take such as he 
found there, and make the best of them ; he had no 
power either of appointment or dismissal over them. 
The case, therefore, is not at all like that of an owner 
or master who is answerable for those whom he 
employs for injuries done by them to others within 
the scope of their employment. It does not apply 
to this case. Here Captain Mounsey was a servant of 
His Majesty, stationed on board this ship to do his 
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duty there, together with others equally appointed 
and stationed there by the same authority to 
do their several duties. They had each their several 
duties to perform, only they were to be performed 
on board the same ship. If the captain had origi- 
nally given the order to proceed on the course the 
ship was holding when the damage was done, there 
might have been some colour for making him liable 
as for his personal act. But there was no personal 
interference of the captain with the act of the 
lieutenant, by which the damage was occasioned; 
both, indeed, were servants of one common master, 
but there was no consent by the one to the act of 
the other, unless that can be inferred from the com- 
munity of their services. This disposes of the rule 
as it afifects the case of Captain Mounsey; audit 
does not touch the case of the other defendant." 

The only ground relied upon by English writers 
for the distinction between the case of a master of 
a merchant ship from that of a captain of a man-of- 
war, as regards their liability for the negligence of their 
subordinates, seems to be in that the captain has no 
power of appointing the officers or crew on board, 
while the master has a power of engaging his sailors,, 
and to that extent may be considered as independent 
of his owner. Thus the reason actually given by 
Molloy(a)solongago,namely,that the shipmaster shall 
be responsible for the act of mariners because they 
are of his own choosing, still retains its force among 

(«) B. 2. c. 3. p i8. 
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English lawyers of the present day. The logical 
consequence of this statement would be that a 
master is not to be held liable for the act or 
negligence of mates, engineers, or purser, who are 
generally appointed by the shipowner himself, and 
over whom the master has only the power of 
supervision. 



144 



CHAPTER V. 

WHO CAN BRING AN ACTION FOR DAMAGES BY 
COLLISION AGAINST THE SHIPOWNER ? 

We have seen that a master or a captain is liable 
for damage whenever collision occurs through his 
negligence. We know that they are generally men 
of small means. Therefore, if there were no other 
person besides them who has sufficient funds to meet 
this liability, and who can be held liable in the 
courts, the right of the injured party to recover 
damages would be simply a dead letter. I use the 
words " person liable," and not the words " person or 
thing liable," advisedly in the last sentence, be- 
cause, in modern English law, only a person, physical 
or moral, can be the subject of a legal liability. In 
America the theory of a liability of the res, or the 
material object distinct from the personal liability of 
its owner, has been carried very far. Marshall, 
C. J., said in one case : — " This is not a proceeding 
against the owner; it is a proceeding against the 
vessel for an offence committed by the vessel." 
Story, J., not only approved this, but said himself, 
in a case, that the thing is, in case of collision, 
primarily considered as the offender. Even in 
England, it has sometimes been judicially held in 
these cases of collision, that it is the res and not a 
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person which is liable. Thus, where a )racht was 
placed by her owners in the hands of an agent for 
sale, and, while in his possession, and owing to his 
negligence in not striking her top gear, she drove from 
her moorings and injured another ship, it was held that 
the yacht was liable : and there are many other cases 
which give some countenance to the theory of the 
liability of the ship, as distinguished from that of her 
owner. Moreover, in questions of maritime law, we 
often speak of the liability in Admiralty of the ship 
for negligent navigation. But the reason is that, in 
treating of this law, it is almost impossible entirely 
to avoid personifying the ship and speaking of her as 
the actual wrong-doer. This form of expression is in 
some respects convenient, and it would be useless to 
condemn its inevitable employment in ordinary lan- 
guage. But it must not be forgotten that in speaking 
of a ship as a wrong-doer, we are simply using a 
figure of speech. Although there are some cases to 
be found in books and reports which give some 
countenance to the doctrine that in Admiralty the 
ship is the real defendant, and that the ship is sued 
because it is she who has done wrong and who 
makes compensation, the doctrine has no real founda- 
tion, and is not in accordance with the scientific 
theory of modern jurisprudence. 

The process of Admiralty Courts against the ship 
seems clearly to have originated not in any such 
idea as that involved in the law of deodand, or in the 
noxal action of the civil law, but simply as a ready 

L 
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and effectual means of compelling the wrong-doer to 
appear and defend the action, or to make compensa- 
tion; and we can also draw the same conclusion 
from the procedure of the Admiralty Court. 

The proceedings in that court commence with the 
issue of a writ of summons addressed to the owners 
and persons interested in the ship, which is followed 
by arrest of the ship by the marshal of the court. 
Service of writ thus made upon property under the 
control of the court is really service of writ upon all 
persons interested in the property. Consequently, 
whatever facts, relative to a collision between ships, 
have been conclusively found by a competent tribunal 
in a proceeding to which the owners of the ships are 
parties, whether it be in personam or in rem, the 
facts so found are regarded as res judicata; and 
the facts found cannot be made the subject of 
renewed litigation between the same parties in any 
form of proceeding if that finding is properly pleaded 
therein. It is an equally-established rule that 
a plaintiff who has received payment of the sum for 
which he obtained judgment, cannot again proceed 
against the ship in Admiralty in respect of the same 
collision, and that he is not allowed to sue at law 
and in Admiralty at the same time in respect of the 
same collision. 

In The Hall^ (a), Selwyn, L. J. said : — " In cases 
like the present, where damages are claimed for 
tortious collisions, a chattel, such as a ship or 

(a) L. R., 2 C.P., 193, 201. 



147 

carriage, may be spoken of as the wrong-doer ; but 
it is obvious that, although redress may be sometimes 
obtained by means of the seizure and sale of the ship or 
carriage, the chattel itself is only the instrument by 
the improper use of which the injury is inflicted by 
the real wrong-doer." In The Parlemeni Beige (a), 
Brett, L. J., in delivering the judgment, said : — " In 
a claim made in respect of a collision, the property 
is not treated as the delinquent per se. Though the 
ship has been in collision and has caused injury by 
reason of the negligence of those in charge of her, 
yet she cannot be made the means of compensation 
if those in charge of her were not the servants of her 
then owner. This is conclusive to show that the 
liability to compensate must be fixed not merely on 
the property, but also on the owner through the 
property." From the expressions used in these 
judgments, it would appear that the liability in 
Admiralty and that at common law are always co- 
existent. In The Druid (6), Dr. Lushington said that 
the liability of the ship and the responsibility of the 
owner were convertible terms. 

The liability of the ship, as distinguished from 
that of the owner, was lately under discussion in 
the Tasmania (c). The conclusion arrived at was, 
that the lien for damage is not absolute ; that it does 
not arise upon the mere fact of collision through the 
negligence of those on board the vessel ; and that it 

(«) 5 P.D.. 197. 2i8. 
(6) I W. Rob., 391. 
(c) 13 P.D., 110. 
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arises only where the persons navigating the ship can 
be identified with the owners or their agents. In a 
comparatively recent case (a), the Privy Council held 
that a sunken wreck which, by the fault of the 
harbour authority, and not that of her owners, was 
not lighted, and thereby another vessel struck on it 
and received damage, was not subject to a maritime 
lien or liable in rem. Sir Francis Jeune, in delivering 
the judgment of the Privy Council, said : — 
•* The foundation of the lien is the negligence of the 
owners or their servants at the time of the collision, 
and if that be not proved, no lien comes into 
existence, and the ship is no more liable than any 
other property which the owners may have 
possessed at the time of the collision." To those 
persons who know the simple modern principle 
of jurisprudence, that the subject of legal rights and 
duties must be a person, physical or moral, it is very 
clear that the only thing which is liable and capable 
of legal duty or obligation, is a human being, and 
that the lower order of creation, much less inanimate 
objects, cannot be so. Although there have been 
some decisions (6) contrary to this simple principle, 
most of them have been reversed on appeal. What- 
ever ground there may have been for the opinion, 
that by the maritime law it was the ship that did the 
wrong, and the ship that made compensation, the 

(a) Thi Utopia, 1893. A.C., 492. 

(6) See The Ticonderoga, Swab.. 216 ; Thi Lemington, 2 Asp. Mar. 
Law Cas., 475; The Ntpttme, 1 Dods. Ad., 467; TheGirolamo, 3 
Hag. Ad., 169 ; Thi Diana; The Amalia Orient 
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principles of the common law have so far prevailed in 
the Admiralty, that at the present time no damages^ 
as a general rule, can be recovered from an innocent 
shipowner. Thus, in one case (a) the Admiralty 
Court was prohibited when it proposed to exercise 
jurisdiction in the case of a ship whose crew, against 
the owner's order, had piratically seized the plaintiff^s 
ship. 

It is a general rule that the shipowner is liable, 
and his ship is only a security for the payment of the 
debt ; but there may be an exception by an express 
statutory provision, fixing liability on the ship itself 
independently of her owner's liability. Thus the 
Harbours, Docks, and Piers Act enacts : — 

"The owner of a ship which damages a 
harbour, dock, pier, quays, or works of the same 
kind, is answerable to the undertakers {i,e., the ' 
persons who have built them) for the damage 
done by such ship, or by any person employed ' 
about her." 
This statutory liability is greater than the common 
law liability of the shipowner, for it exists whether 
the actual author of the damage is the servant of the 
shipowner or not. The ship herself is also liable in 
admiralty, there being imposed on her a maritime 
lien to the amount of the damage. 

Let us now proceed to consider why a shipowner 
has to pay damages to a party injured by a collision 
which is caused by the negligence of the master or 

r - - ■ ■ ■■■ ■■ ■ " mm ^-.^.^m^^^^m 

(a) Waltham v. Mulgar, Moore. 776. 



150 

crew of his ship. The reason is simple : it is because 
he is the master and principal of the shipmaster and 
crew, and a master or principal is liable for the 
negligent act of his servant or agent. One writer 
says that a man is liable for the wrongful act of his 
agent, though the relation of master and servant 
does not exist between them; but another writer 
says that the liability of a principal for the negligence 
of an agent is confined to cases where the agent is a 
servant, that is to say, a principal is not liable for 
the negligence of an agent who is not his servant. 
If this latter theory be correct, it is necessary for us 
to know exactly what constitutes an agent and what 
a servant, and then to see whether a shipmaster 
belongs to the one class or the other. 

Mr. Wright, in giving a definition of the terms 
agent and servant, says, that the word agent is used 
of a person employed for the purpose of bringing the 
principal into legal relation with a third party ; 
though the principal may employ a servant as an 
agent, an agent is not necessarily a servant ; a person 
is in the position of a servant when he does work on 
the terms that not only the object or result of his 
work is prescribed for him, but he is also either 
directed, or is liable to be directed, as to the means 
or method of doing it, i.e., when his employer retains 
the power of controlling the work. When a person is 
employed to bring his employer into legal relations 
with a third person, his is an agent ; if he is not 
under the control of his employer he is not a servant 
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but only an agent. According to his view, a ship- 
master is an agent of the shipowner, and indeed (as 
he says elsewhere, p. 5) one of the most important 
kinds of agents. According to the definition already 
given, it is doubtful whether he is a servant of the 
shipowner : and if this be so, the shipowner, according 
to the views of some writers, will not be liable for the 
negligence of the master. This, however, is not in 
accordance with the decided cases. The truth seems 
to be that an accurate definition of what is a servant, 
or of what constitutes the relation of master and 
servant, applicable to any case, has not yet been 
enunciated. Although important consequences 
depend upon the distinction between servant and 
contractor, servant and bailee, servant and partner, 
besides between servant and agent, the courts have 
refrained from defining them ; and the legislature 
has not yet attempted to frame definitions 
of universal application. It is, perhaps, impos- 
sible to do so. Accordingly, without attempting 
to do so here, I will only explain the particular 
relation existing between a shipowner and a ship- 
master. 

In Abbott (a) it is stated : — " The owners rarely 
navigate a trading ship by themselves ; the conduct 
and management of it are almost always entrusted 
to the master, whether he has, or has not, a partial 
property in it; in the latter case, he is the con- 
fidential servant or agent of the owners at large ; in 

(a) Page 119. 
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the former, of his co-partners." Mr. Kay refers to this 
opinion, and adopts it almost entirely, saying (a) : — 
** The owners of a merchant ship seldom navigate it 
themselves ; they generally entrust the management 
of it to an agent, who is called the master of the 
ship; they often appoint a part-owner to be the 
master ; in the former case, he is the confidential 
servant or agent of the owner, or owners, who 
employ him ; in the latter, he is the agent of his 
co-owners." The only difference between these two 
authors is that Mr. Abbott calls a shipmaster, who 
has a partial properly in the ship, the servant or 
agent of his co-partner, while Mr. Kay calls him 
only the agent of the co-owners, and not their servant. 
But there is no reason why a shipmaster cannot be 
the servant of the shipowners as a body. As a part- 
owner of a ship, if he has a partial property in the ship, 
he has an equal position with the other part-owners, 
and their mutual relation is that of partners and 
co-agents ; but why can he not be also their servant 
in his character of shipmaster ? 

A man may undertake the duty of a shipmaster on 
the express condition that he shall not be a servant 
of the shipowner ; and that contract may be valid 
between the parties to it ; but it will have no effect 
as regards the public at large. A shipowner cannot 
free himself from liability for the negligence of his 
shipmaster by pretending that the relation of master 
and servant does not exist between them. Let us 

(tf) Page 9. 
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simplify matters by putting aside for a moment the 
case where a shipmaster is himself a co-owner of the 
ship, and taking the case where he has no share at 
all in the ownership of the ship. Both authors then 
agree in saying that a shipowner is the confidential 
servant or agent of the shipowner. They put it 
alternatively that a shipmaster is a servant or an 
agent of the shipowner; but I prefer to put it 
cumulatively that a shipmaster is a servant and an 
agent of the shipowner, that is to say, a shipmaster 
has the two characters, namely, that of a confidential 
servant, and that of a general agent (a). 

The relation between shipowner and shipmaster 
is also sometimes described as that between an 
employer and employee : but, so far as the subject of 
this essay is concerned, it makes no difference 
whether the shipmaster is an employee or a servant 
of the shipowner. 

In most cases the owner of the ship is the 
employer of the persons on board and in charge of 
her ; this is so generally the case that it has been 
held that, in the absence of proof to the contrary, 
those in charge of a ship will be presumed to be in 
the employment of her owners (6). Lord Stowell, in 
Th4 Dundee (c), said : — " Negligent navigation, caus- 
ing damage to another ship, the maritime law 

(a) For the nature of the agency of a shipmaster for the ship- 
OMmer, see the judgment in Bristow v. Whitmore, g H.L. 391, per 
Bayley, J. ; WebsUr v. Seekamp, 4 B. & Aid., 359. 

(h) Smith V. Bailey (1891), 2 Q.B., 403. 

(c) 2 Hag., 120. 
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considers as a dereliction of bounden duty, entitling 
the sufferer to reparation in damages. The ancient 
general law enacted a full compensation out of all 
the property of the owners of the guilty ship, upon 
the common principle applying to persons under- 
taking the conveyance of goods that they were 
answerable for the conduct of the persons whom they 
employed, and of whom the other parties who 
suffered damage knew nothing, and over whom they 
had no control. To this rule our own country 
conformed." A lessee of a ferry hired a tug, 
with her master and crew, to assist in working the 
ferry for a day. A person who had contracted with 
that lessee for a season ticket was injured, whilst on 
board the tug, by the negligence of her crew. It 
was held that he could recover against the owners, 
and that his right against them for the negligence of 
their crew was independent of his right against the 
lessee upon the contract (a). A ship was chartered 
for the carriage of passengers and goods according 
as the charterer should direct, but the owner 
appointed, and had power to dismiss, the crew and 
officers ; it was held that the owner was liable for a 
Collision caused by the fault of those on board the 
ship (6). 

We must bear in mind that the general 
principle, which these cases illustrate, is that 
the liability of a shipowner does not attach to him 

{a) DalxeU v. Tyrer, £U. Bl. & £U., 899. 

(6) Fenton v. D%a>Un Steam Packet Co., 8 Ad. & £11., 835, 
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qud owner, but because he is the master of a 
negligent crew. From this it follows equally that 
in a case where a ship is being worked by a charterer 
who appoints the officers and crew, the owner 
is not liable at law for any damage which she 
may do while in the possession of the charterer. 
It has never been held that the duty to use due care 
and skill attaches to a shipowner whose ship is 
being navigated by a person who pays the owner for 
the use of her, but navigates her with his own 
servants ; and it seems clear that in such a case the 
shipowner is under no such duty, though his ship is 
chartered for the purpose of navigation, and is being 
employed for his benefit, for this duty only attaches 
to the persons who have the actual conduct of the 
ship and to their employers. Where a Thames 
barge was lent by her owner to a person, who 
navigated her with his own men, it was considered 
clear by Best, J., that the owners were not liable for 
damage done by her (a). It is equally clear, that if 
a shipowner appoint the crew, and they become his 
servants, he is liable for their negligence ; but if a 
charterer or any other person does so, he will be 
liable ; for although prima facie the owner of a ship 
is the employer of the crew, yet on its being shewn 
that he is not their employer, the presumption of his 
liability is rebutted, and the person actually employing 
the persons who cause the damage is alone liable. 
The reason why a shipowner is not liable for the 

{a) Scott V. Scott, 2 Stark., 438. 
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negligence of a compulsory pilot, while he is liable 
for that of an ordinary pilot, is that the former is 
placed in charge of the ship by the law, and is not 
the servant or agent of the owner ; while the latter 
is one whom the owner voluntarily employs to 
navigate the ship, and is the servant of the owner 
for that purpose. 

To make a shipowner liable for the negligence of 
his servant, he must have been in a position to have a 
general control over her movements ; and although a 
ship is manned by a master and crew, who are the 
owner's servants, yet, if they are bound to obey the 
orders of a third person, the owner is not liable, in 
law for damage done by the ship while those 
navigating her are acting under the orders of that 
third party. In a case where a vessel was one of a 
fleet of transports engaged in the service of the 
government upon an expedition of war, it was held by 
Cockburn, C.J., that it was incidental to such an 
employment that all the vessels should obey the 
orders of those in command of the expedition ; and 
that if one vessel damaged another of the fleet, 
whilst acting in strict obedience to such orders, her 
owners would not be liable (a). This is the English 
law, as stated by many writers, and decided in 
practice. My own opinion agrees with it, and I 
decided, in accordance with this principle, many cases 
of collision which took place during the Chino- 
Japanese war, where both vessels were transports, or 

(a) Hodgkinson v. FemUt 2 C.B. (n.s.), 415. 
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one was a transport and the other a warship or an 
ordinary merchant vessel. I venture to think that 
this principle should be also adopted by the codes of 
the continental nations of Europe. The American 
decisions are not all in harmony with this principle, 
nor are some of the English decisions : and it is 
interesting to see how the English cases, at least in 
appearance, are contradictory of each other. 

Let us first take the case, where the shipowner is 
held liable in a certain degree for the negligence of 
those who are neither his servants nor his agents. 
In Steel v. Lester (a), the owner of a vessel agreed with 
the skipper that the vessel should be worked entirely 
by him, and that the owner should have no control 
over her, and that the crew should be engaged and 
the voyages determined at the absolute discretion of 
the skipper ; it was held that the owner was liable for a 
collision caused by the fault of his ship. Aeain, 
where a vessel was chartered to the French Govern- 
ment, and whilst in tow of a steamship, which the 
charterers ordered her to employ, and, owing to the 
fault of the steamship, she went foul of a third 
vessel, it was held that the proceedings being in rem, 
the maritime lien for damage attached, although the 
ship had been demised by the owner to another, who 
had the appointment of the master and crew (6). 
Lastly, in The Lemington (c), where the vessel was 

(a) 3 C.P.D., 121. 

(b) The Ticonderoga, Swab. Ad., 215. 
(<-) 2 Asp. Mar. Law Cas., 495. 
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chartered by her owners to a person upon the terms 
the charterer should have the sole and absolute man- 
agement of her and the appointment of her crew. Sir 
R. Phillimore held that the ship was liable in an action 
in rem, saying: — "A vessel, placed by its owner 
wholly under the control of charterer, is held by the 
charterer as pro hoc vice owner. A maritime lien 
attaches to a ship for damage done through the 
negligence of those in charge of her, in whosesoever 
possession she may be, if that damage is inflicted by 
her whilst in the course of her ordinary employment, 
authorized by her owner. Whether the damage is 
done through the default of the servants of the 
actual owners, or of the servants of the chartered 
owners, the re$ is equally responsible." 

The next case is where the owner appoints the 
crew, but they are under the control of another 
person. 

Mr. Marsden (p. 79) doubts whether, in such a 
case, the owner is liable or not : and says, that upon 
principle it is difficult to see why the owners, by 
placing their servants under the control and orders 
of a third person, should escape liability for their 
wrongful acts. In Fletcher v. Braddick (a) Sir J. 
Mansfield held the owners liable in such a case. In 
Omoa and Cleland Coal & Iron Co. v. Huntley (6), 
where the officers and crew were the servants of the 
owner, though the ship was placed under the 

(a) 2 N.R., 182 
(6) 2 C.P.D., 464. 
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direction of the charterer, it was held that the 
owners were liable. 

It may seem venturesome for a foreigner to try to 
reconcile these cases, which are, at least, apparently 
conflicting with each other; but, with my slight 
knowledge of English law, I cannot, for my own part, 
discover any way of reconciling them, except either 
by adopting the popular but illogical doctrine of 
personifying a ship as the wrong-doer, and holding 
that an inanimate substance can be the subject of a 
legal duty or obligation, or by adopting the round- 
about explanation that a shipowner who has vested 
the control of a ship in a charterer, has at the same 
time given him also authority to make the ship liable 
for the negligence of the crew, whom the charterer 
appoints and controls: and the absurdity of the 
former theory, from the point of view of modern 
jurisprudence, and the clumsiness of the latter, are 
self-evident. 

The shipowner is liable for a collision which is 
caused by the negligence of the shipmaster, but the 
negligence must be in the course of his employment. 
This principle, with its accompanying limitation, 
applies to matters of maritime law, just as it does to 
other branches of commerce, and has been variously 
expressed. The statement of Blackstone that, the 
master is answerable for the act of his servant, if 
done by his command either expressly given or 
implied, is too narrow, because a master may be 
responsible for acts done contrary to his commands. 
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The expression used by another writer, that the 
master is considered bound to guarantee a third 
person against all hurt arising from the carelessness 
of those acting under his orders in the course of his 
business, is liable to the same criticism. It is a 
matter of familiar knowledge, that servants are 
generally liable to err and to abuse their position ; 
and masters must take the risk of mistakes. They 
are not allowed to say : — " I told my coachman to 
drive slowly ; I am not answerable if he drove too 
fast.*' It does not matter what instructions were 
given to the servant as to the manner in which he 
ought to do his duty ; or, that a servant has abused 
his authority by exceeding or deviating from his 
instructions. It will be no defence to an action 
against the master that his servant has done wrong- 
fully that which he was ordered to do properly. 
Thus, it is no answer in an action against a com- 
pany for infringement of a patent, that its servants 
acted against the express orders of the directors. It 
is immaterial, except in so far as it helps to define 
the servant's duties, that he received precise 
instructions, or that he was directed to be careful. 
The maxim respondeat superior would be nullified if 
an employer could escape liability by merely enjoin- 
ing care or caution. In short, it is the nature of the 
employment and not that of the particular 
instructions which determines the master's liability. 
Whatever arrangement he makes with his servants, 
the law will hold that they have implied authority 
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to do all those things that are necessaiy for fulfilling 
the duty which they have to perform. Some writers 
state the principle more widely, and say that a 
master is liable for the negligence of the servant in 
the course of the master's business, within the 
scope of the probable authority which must be 
suj^osed to be given to the servant {a). There are 
many judicial expressions of a similar kind, which may 
be regarded as the better interpretations of the law. 
Although it is a matter of great difficulty to 
state the law on this point clearly and fully in a few 
simple words, still the rule has been elucidated in a 
long series of decisions, and is now well established ; 
and the difficulty only Ues in its application in the 
particular case. It would, on the one hand, be 
wholly unreasonable to hold a master answerable for 
acts of his servants, the connection of which with his 
service is fortuitous, or exceedingly remote. No 
prudent man would venture to employ another if 
such were an incident of the contract of hiring and 
service. On the other hand, the responsibility of 
masters would be slight, and the remedies of injured 
persons would be valueless, if a master were liable 
only for acts which he had expressly or impliedly 
ordered to be done. Accordingly the courts, in 
applying the rule of law, pursue a middle course, and 
adapt it to the circumstances of each case. In 
some cases the courts seem to be a little too strict 
against the masters, but we must know the full 

(a) Bayley, J., in A,'G, v. Sidon (1830), z Tyr., 41. 
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circumstances of the case before criticising their 
decisions; and, at times a strict interpretation of 
the master's obligation may be necessary, to protect 
the general public against wealthy individuals. 

In the case of Limpus v. General Omnibus Co. (a), 
the defendants' drivers had printed instructions " not 
on any account to race with or obstruct another 
omnibus." A driver in the service of the defendants 
drove his omnibus across the road in front of a rival 
omnibus and overturned it. " I pulled across him," 
said the driver, in his evidence, " to keep him 
from passing me, to serve him as he had served 
me." One judge thought that the defendants were 
not liable, the act being wholly wilful and unjustifi- 
able on the part of the servant, and quite beyond the 
scope of his employment ; but the rest of the court 
was of opinion that the act having been done while 
the servant was acting in the course of his master's 
service, and for his benefit, the master was liable. 
Speaking of the instructions given to the driver, 
Mr. Justice Willes observed : — •* I beg to say that, 
in my opinion, those instructions were perfectly 
immaterial. I hold it to be perfectly immaterial that 
the master directed the servant not to do the act 
which he did. As well might it .be said that, if a 
master employing a servant told him that he should 
never break the law, he might thus absolve himself 
from all liability for any act of his servant, though in 
the course of the employment." I agree, to a great 

(«) x86a,:32 L. J-, Ex. 35. 



163 

extent, with the view of the learned judge, but I 
think, if it is once proved that an act has been com- 
mitted by a servant which is wilful, malicious, and 
quite beyond the scope of his employment, the more 
equitable course would be to free the master from 
the liability. Let us now consider the decisions on 
this point with regard to collisions between ships. 

In The Druid (a), a shipowner was held not liable 
for a collision caused by the master and crew 
maliciously driving their ship against another ship. 
Again, in Morrel v. Rheinfrank (6), where the defend- 
ants' servants, acting as volunteers {i,e., without any 
duty in that respect), in shifting a scow, caused her to 
damage a canal boat, it was held that the defendants 
were not liable. On the other hand, in another case, 
a master, without any instructions from his owner as 
to towing disabled ships, undertook to assist a dis- 
abled ship into port, and, whilst attempting to get 
her in tow, negligently ran into her and injured her : 
it was contended that the owner was not liable 
because the master, in assisting the disabled ship, 
was not acting within the scope of his employment ; 
but it was held that he was so acting, and that his 
owner was liable (c). Thus the liability of a shipowner 
rests on just the same principle as that of other 
masters for the negligence of their servants ; but, 
owing to the peculiar position in which the ship- 
owner stands towards his servants on board a ship 

ia) I W. Rob., 391. 
b) 24 Fed. Rep., 94. 
c) The Thetis, 3 Mar. Law Cas. (o.s.), 357. 
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at sea, his liability is limited, while that of another 
master is unlimited* 

The Merchant Shipping Act, 1894, provides as 
follows : — ^The owners of a ship, British or foreign, 
shall not, where all or any of the following occur- 
rences take place without their actual fault or 
privity ; (that is to say) : — 

a. Where any loss of life or personal injury is 

caused to any person being carried in the 
ship ; 

b. Where any damage or loss is caused to any 

goods, merchandise, or other things what- 
soever on board the ship ; 

c. Where any loss of life or personal injury is 

caused to any person carried in any other 

vessel by reason of the improper navigation 

of the ship ; 
i. Where any loss or damage is caused to any 

other vessel, or to any goods, merchandise, 

or other things whatsoever on board any 

other vessel, by reason of the improper 

navigation of the ship ; 

be liable to damage beyond the following amounts ; 

(that is to say) : — 

i. In respect of loss of life or personal injury, 
either alone or together with loss of, or 
damage to, vessels, goods, merchandise, or 
other things, an aggregate amount not 
exceeding fifteen pounds for each ton of 
their ship's tonnage ; and 
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iL In respect of loss of, or damage to, vessels, 
goods, merchandise, or other things, 
whether there be in addition loss of life or 
personal injury or not, an aggregate amount 
not exceeding eight pounds for each ton of 
their ship's tonnage, (s. 503.) 
The owner of every sea-going ship or share therein, 
shall be liable in respect of every such loss of life, 
personal injury, loss of, or damage to, vessels, goods, 
merchandise, or things as aforesaid arising on dis- 
tinct occasions to the same extent as if no other loss, 
injury, or damage had arisen. 

Where any liability is alleged to have been incurred 
by the owner of a British or foreign ship in respect of 
loss of life, personal injury, or loss of, or damage to, 
vessels or goods, and several claims are made or 
apprehended in respect of that liability, then the 
owner may apply in England and Ireland to the 
High Court, or in Scotland to the Court of Session, 
or in a British possession to any competent court, 
and that court may determine the amount rateably 
among the several claimants, and may stay any 
proceedings, and may make any such order as is 
required and as to the exclusion of any claimants 
who do not come in within a certain time, and as to 
requiring security from the owner, and as to pay- 
ment of any costs, as the court thinks just. (s. 504.) 
The effect of these two sections is to place British 
and foreign ships on the same footing, and makes the 
act applicable to a foreign ship, whether she was the 
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wrong-doer or the injured party, and whether the 
collision took place in British waters or not. Thus» 
where a collision took place on the high seas between 
a British and a Belgian vessel, and the latter was sunk, 
it was held that the owner of the British vessel was 
entitled to have his liability limited (a). 

While the liability of the shipowner is thus 
limited in his favour, on the other hand the claim of 
the injured party against him is secured by what is 
called maritime lien. What is the* meaning of a 
maritime lien, or of a lien generally ? 

In Cross on Lien, p. 2, it is said that the right of 
lien is a strict and entirely common law right 
existing, as a general rule, in those cases only where 
the actual or constructive possession of goods is in 
the party who claims to exercise it, and deriving its 
origin from the common law. Williams defines a 
lien as the right of a person in the possession of 
goods to retain them until a debt due to him has 
been satisfied. There are two kinds of lien; the 
one particular and the other general. A particular 
lien is a right to retain the particular goods in 
respect of which the debt arises. This right is one 
given by the common law upon goods which a person 
is compelled to receive ; thus carriers and innkeepers 
have a lien on the goods in their care. It is also 
given to any person who by his labour or skill has 
improved or altered an article entrusted to his care ; 
thus a miller has a lien on the flour he has ground 

(a) Ths Amalia (1863), i Moo. P.C.C. (n.s.),47i. 
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for the cost of grinding; and a shipwright has a 
lien on a ship entrusted to him to repair for the cost 
of repairing it. The right of lien which a party 
injured by a collision has upon the wrongdoing ship 
might be one form of this particular lien ; and it is so 
regarded in other systems of law. But the maritime 
lien of English law is not merely such a common 
law lien. The common law lien is merely a right to 
retain the possession of the goods, so that if the 
person having the lien should give up that possession 
he will lose his lien. Maritime lien, on the other 
hand, is not a mere right to retain possession. It is a 
claim or privilege upon a thing which is carried into 
effect by legal process; it is inchoate from the 
moment of collision (a) and is not displaced by a 
sale to a bona fide purchaser without notice, or by 
the owner's death or bankruptcy ; or, if the ship is 
owned by a company, by a winding-up order against 
the company, or by a sale under the order of a 
foreign court in which the proceedings are not in 
rem. It is not barred by the Statute of Limitations ; 
but the injured party must take proceedings to 
enforce his rights within a reasonable time, or he 
will lose the benefit of his lien. What constitutes a 
reasonable time differs according to the circumstances 
of each case ; in Tk0 Buropa {b), the lien was held to 
be still subsisting three years after the collision, 
and in The Kong Magnm, eleven years afterwards (cX 

(a) Th$ Bold Bucekugh, 7 Moo. P.C.C., 267. 
h\ 2 Moo. P.C.C, (N.S.), X. 
\c) 1891. 
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The lien cannot be enforced in circumstances which 
render its enforcement inequitable. Where the 
defendant ship was owned by a company, and many 
of the shares in the company had changed hands 
since the collision, this was held not to constitute a 
sufficient change of interest to render the enforce- 
ment of the lien inequitable. 

The lien attaches to the hull of the ship, and also 
to her tackle, apparel, and furniture : thus her sails, 
her rigging, and her equipment for a fishing voyage 
have been held subject to it (a). Even after the ship 
has been wrecked and broken in pieces, the lien may 
then and there be enforced against the fragments. 
Cargo on board the ship arrested does not form part 
of the res to which the lien attaches ; but it is subject 
to arrest in order to compel the payment into court 
of the freight due to the shipowner. 

The service of a warrant of arrest is effected upon 
a vessel, her tackle and furniture, her freight and the 
cargo on board her, by nailing or affixing the original 
warrant for a short time on the mainmast, or on the 
single mast of the vessel, and by leaving a copy 
thereof nailed or affixed in its stead (6). Where the 
vessel has no mast, the arrest would be probably 
effected by nailing the warrant to some part of the 
hull of the vessel. This constitutes an arrest of the 
ship, and the arrest will extend to sails and rigging 
taken on shore for the purpose of safe custody, and 

(a) Th$ Dundee x Hagg., Z09 
(h) Order IX.. rule Z2. 
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to other things of a like nature appurtenant to the 
ship. A person, having a possessory lien on the 
property, cannot resist the process of the court, but 
must surrender the property to the marshal, and 
rely upon the court to protect him in his just rights. 
After the arrest, the vessel and other things remain 
in the custody of the marshal or his substitutes. 
Any person interfering, without the authority of the 
court, with property which is under arrest, is 
liable to an attachment. If, after arrest, it is desired 
to remove the ship, the order of the court must be 
obtained. The marshal is responsible for the safe 
custody of the property while it is under arrest, 
and, if any loss has been sustained by his negligence, 
the court will order him to make reparation (a). 

We see, then, that a maritime lien is only a security 
for a debt, adapted to the peculiar features of maritime 
commerce, and that the proceeding against a ship in 
Admiralty is only in order that a person who has 
suffered by collision may have a remedy in the 
case where he would otherwise be without redress, 
as, e^.f where the owners of the wrong-doing ship 
are resident abroad, dead, bankrupt, or, for other 
reasons cannot be sued personally . We must not think 
that the plaintiff can recover in this proceeding more 
than he can claim in an action in personam. If, after 
arresting a ship, he otherwise recovers what is due to 
him, he must release the ship and other arrested 
property. If, before arresting them, he obtain other 

' (a) Thi Hoop, 4 Rob., 145. 
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good security for his claim, he will lose his right of 
proceeding in rem, because there is no necessity to 
resort to it. 

The defendant, who wishes to avoid the incon- 
venience and expense which the detention of hi^ 
property until the termination of the suit will entail 
on him, may obtain the release of his property by 
giving bail. Bail is a pledge or substitute for the 
property as regards all claims that may be made 
against it by the plaintiff in respect of the particular 
collision. It is a security for the value of the 
property which is or is to be arrested to the extent 
of the claim and the value of the property : thus, 
however large the claim in the action may be, bail 
cannot be required to a greater amount than the 
value of the property, while it may always be 
exacted up to the full value of the property where 
the claim in the action equals or exceeds that value. 
It is important for the plaintiff that he should exact 
bail to a proper amount, because, where bail has 
been given, the property is absolutely released from 
all claims in the action ; and if the amount of bail is 
insufficient to cover the value of the property, the 
plaintiff cannot recover in the action more than the 
amount of bail, nor, under ordinary circumstances, 
re-arrest the ship (a), nor can he commence a fresh 
action against the same property, in respect of the 

(a) In extraoxxlinary circumstances the ship may be re-arrested 
to satisfy damages where the amonnt of bail is insufficient, or for 
payment of costs. See also the case of Th0 Gemwta, a German ship, 
which was re-arrested Mar. Notes and Queriis, 1900, p. 15. 
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same cause of action. It would be absurd to allow 
a person to arrest a ship, take bail to any amount, and 
afterwards re-arrest her for the same cause of action. 

Bail is usually given by the defendant at the 
commencement of the suit. It is of importance that 
the proceedings in reference to bail should be 
completed promptly, in order that the property may 
be released without delay, for much inconvenience 
would be caused if the court were obliged to require 
that the value of the property should in all cases be 
accurately ascertained before bail is given. It is a 
common practice when the parties cannot in the 
first instance agree upon the value of the property, 
to give bail to the amount of the plaintiff's claim, 
and of an additional sum to cover the costs of the 
action. Thus the plaintiff obtains security to the 
full amount to which he is entitled, and neither the 
defendant nor his securities are prejudiced, because, 
when bail is given in this way, the court would not 
allow it to be enforced beyond the actual value of 
the property, whatever that might turn out to be. 
A sum of money may be paid in lieu of bail. 

In the case of a collision between two merchant 
ships, if either party thinks that he has been injured by 
the negligence of the other, he can proceed against the 
owner of that other ship, and can thus secure the en- 
forcement of his claim. If one of them is a war- 
ship, is the same process available? In other 
words, can the owner of a war-ship proceed against 
the owner of a merchant ship, and the owner of a 



172 

merchant ship against that of a wardship ? If so, 
what is the procedure ? 

Any person who is injured in person or property 
by the negligence of another, is entitled to recover 
damages unless he is deprived of this right by a 
special statute or law. A married woman may now 
sue as if she were ^feme sole ; an infant may sue by 
his next friend, who is personally liable for the costs 
of the suit ; a lunatic sues by his next friend, and by 
a guardian ad litem^ if he has not yet been found to 
be of unsound mind by inquisition, while, if he has 
so been found, then he sues by his committee, who 
must obtain the sanction of a Lord Justice ; partners 
may sue in the name of their firm ; a corporation and 
a limited liability company sue in their corporate 
names. Similarly, there is no doubt that the Govern* 
ment or the Crown can sue a subject in contract or 
tort ; and it is only necessary to mention a few out of 
the great number of instances of suits by the Crown 
against subjects, and to point out, incidentally, what 
is the general procedure in such cases. 

In AUorney-Generalv. Siddon (a), where smuggled 
tobacco was discovered concealed in a cellar, and a 
servant, in his master's absence, had procured a 
permit by which he intended to protect the goods 
from seizure, the master was held liable for the 
penalty attached to the offence of unduly using a 
permit. This is not strictly a criminal proceeding, 
but, being a civil proceeding for a debt due to the 

(a) X Tyr.. 41. 
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Crown, it is penal in its nature, as are also infor- 
mations for penalties on the statutes of usury, or 
against a master for the act of his servants in giving 
unstamped receipts. Whether the information in 
this case is penal or civil in its nature, the act of the 
servant is, by law, to be considered as done by the 
master, if it is within the scope of the probable 
authority which the master must be assumed to have 
given to his servant for carrying on his business. 
AUorney-General v. Emerson (a) is an instance of 
proceedings relating to a navigable river. Attomey- 
General v. Conservators of the Thames (b) refers 
to the right of passing and repassing along a 
highway. 

An instance of an action by the Crown against a 
shipowner for collision is afforded by Attorn^* 
General v. Case^ and others (Monday, 23rd December, 
1816) (c). The question in this case arose out of 
the trial of an information in the nature of an action 
on the case filed against the defendants who were 
owners of the ship ** Columbus," for damaging ships be- 
longing to the King, which stated: — "That His 
Majesty was lawfully possessed of two ships called 
the " Bittern " and the " Princess," which were lying in 
the river Mersey ; that the defendants were the owners 
of a certain ship called the ^'Columbus " also in the Mer- 
sey under the care and government of the servants of 
the defendants ; that the defendants, whilst their ship 

(a) {1891;, App.Cas., 839. 

(&) I H. & M.. I, at 32. 

\c) 3 Price's Reports in the Exchequer, 302. 
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was so under the care of their servants^ by them so 
carelessly managed, that the said ship drifted with 
the tide and struck againstthe "Bittern," and thereby 
caused her anchors to drag, and also caused her to 
drift with the tide ; that these two ships did drift to- 
gether with the tide and did strike against the 
" Princess," by means of all which premises His 
Majesty's vessels were damaged, and His Majesty 
was obliged to expend a large sum of money, to wit, 
the sum of ^^500, in repairing the damage, &c., &c." 

The case was tried at the sittings after Trinity 
Term, 1814, before the Lord Chief Barony when a 
verdict was found for the Crown (damages 
j^2o6), with liberty for the defendants to move to 
enter a verdict for them, on the question as to the 
liability of the owners to answer for damage done by 
their ship whilst they had a pilot on board. 

On motion, Thomson, Chief Baron, read his report 
of the evidence given on the trial, the substance of 
which was furnished by the master of the " Bittern," 
who proved many of the facts. His Lordship 
observed that he need not state more of the evidence 
because it was extremely clear that the injury which 
the King's ship sustained was occasioned by the bad 
management of the defendant's ship by some persons 
on board ; that the want of proper caution in putting 
the helm as it ought to be occasioned his running 
on board the King's ship, and doing the mischief 
complained of ; and that that fact did not seem to be 
disputed on the trial. 
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The Lord Chief Baron then stated the facts of the 
case, from which it appeared that there had been 
great negligence on board the defendant's ship, 
arising from the drunkenness of the crew, and that 
His Majesty's ships had in consequence sustained 
very considerable damage. He proceeded to state 
that the question was, whether " the owners of the 
' Columbus ' are liable to answer to the Crown for 
the damage so done to His Majesty's ships, the 
amount of which it has been agreed shall be settled, 
if we should be of opinion that the Crown is entitled 
to recover." Having stated the facts and the law 
applicable at length, his Lordship proceeded as 
follows: — ''I believe I have stated as much as is 
material ; upon the whole, we are of opinion that 
this action is well maintained, and that there is 
nothing in the evidence to excuse the liability 
of the owner to answer for the injury that was 
done by the defendant's vessel to the King's 
ships; consequently, that the verdict, which is 
taken for £206, ought to stand." Judgment for 
the Crown. 

This is a celebrated instance of a case instituted 
by the Crown against a private shipowner for the 
damage which resulted from a collision (a). 

Not only can the British Crown, or the British 
Government, sue its subjects, but foreign sovereigns 
are also permitted to seek redress in English courts. 



(a) This case is fully stated in Price's Reports, occupying more 
than twenty pages (302-323). 
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For this purpose, it is not necessary to state the 
name of the president or king, as the case may be ; 
but the name of the state is enough. A famous case 
upon this subject is that of the United States of 
America v. Wagner (a). The bill was filed by the 
United States, plaintiffs, and alleged that divers 
persons rose in rebellion and formed a political 
organization under the style of the Government of 
the Confederate States, and possessed themselves of 
the ships and other property of the plaintiffs ; that 
the defendants were their agents in England, and 
large quantities of goods were consigned to them ; 
that in 1865 the said rebellion was suppressed, and all 
property held by the Confederate States was vested 
in the plaintiffs. The bill prayed that an account 
might be taken of the moneys and ships which had 
come to the hands of the defendants, and that the 
defendants might be ordered to pay over the money 
and to deliver up the goods. To this bill the 
defendants demurred generally, objecting that the 
bill ought to put forward the President of the United 
States or some other state « officer, upon whom 
process might be served by the defendants. It was 
decided, upon appeal, that a foreign sovereign state 
adopting the republican form of, government, and 
recognised by the government of Her Majesty, can 
sue in the courts of Her Majesty in its own recog- 
nised name ; and that such a state is not bound to 
sue in the name of any officer of the government, 

(a) 1867. 



177 

or to join as co-plaintiff any such officer on whom 
process may be served (a). 

A case in which the ship of a sovereign was con- 
cerned is that of The Newbattle. This action was 
brought by the owners, master, and crew of the 
** Louise Marie " against the '' Newbattle." The 
former was the property of the King of the Belgians, 
and a public vessel of that government, employed as 
a mail packet for mails, passengers, and merchan- 
dise, between Dover and Ostend. 

Of the many cases in which a ship belonging to a 
Sovereign has sued a merchant vessel, the most 
recent, and one of the most important, is that of the 
Imperial Japanese Government v. Peninsular and 
Oriental Steam Navigation Company (6). In that 
case it was recognised that the Japanese Govern- 
ment could proceed in a British court against the 
owner of an English ship and recover damages for 
collision. The full account of the case is given in 
the report specially compiled by Mr. Bilbrough for 
the use of the Japanese government. 



(a) See also Columbian Gowmmsitt v. RoihukUd^ z Sim., 94. 
(6) July, 1896, Asp. Mar. Cas. See Preface. See also Th$ 
Fnaerich, 2 Dods., 451 ; Thi ParUmtnt Beige, 4 P.D., 129. 
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CHAPTER VI. 



AN ACTION WILL NOT LIE AGAINST EITHER THE 
CROWN OR THE GOVERNMENT. 

The Crown or the Government can proceed at 
law against the owner of a merchant ship for 
damages ; but the owner of a merchant ship cannot 
proceed at law against the owner of a negligent ship 
of war. 

In The Leda, a cause of damage instituted on behalf 
of Her Majesty in her office of Admiralty, and of the 
commander and crew of one of Her Majesty's ships, 
against a private shipowner, the court, on finding for 
the defendant, declined to condemn the Crown in 
costs. Dr. Lushington, in his judgment, said: — 
'' The result of the investigation seems to be as 
follows: — But for the statute in question, the 
court could not make a decree against the Crown 
for costs, and the statute authorizing costs to be 
given against the Crown (a) does not extend to this 
case, because it only applies to cases in which either 
the Attorney-General or the Lord Advocate is a 
party to the suit ; and, as I am not certain that if I 
decreed costs against the Crown payment could be 
enforced by the authority of this or of any other 
court, I shall abstain from so doubtful a course." 

(a) z8 St zg Vict. c. 30. 



179 

At present it is established beyond doubt that the 
Crown cannot be proceeded against at law. 
Whether there ever was a time when the subject 
could do so is a question much discussed by English 
writers. I am inclined to agree with the opinion 
that such a thing as the right of action against the 
Crown never existed. The ground for this opinion 
is rather a negative than a positive one ; it is that 
the onus of proof is upon those who assert the 
existence of such a right, and they cannot produce 
any reliable proof of it ; and though they insist that 
a writ could be issued against the Crown, no record 
of such a writ has ever been found (a). Weak as such a 
ground for this opinion may seem, yet it is supported 
by many authorities. Thus, Bracton says : — " If the 
ejector be a prince or a king, or another who has no 
superior unless the Lord, there will be no remedy 
against him by an assize ; on the contrary, there 
will only be place for a supplication that he will 
correct and amend his deed." Staundforde gives his 
opinion to the same effect : — ** I think the law was 
never so, that a man should have any such action 
against the King " (6). When we consider the state 
of the law and things in general at that time, it is 
almost impossible to believe that such a right of 
action against the Crown existed. If at a time like 
the present, when the right of the individual has so 
much encroached upon that of the Crown, no action 

(a) 2 Bk. 3. 

(6) Prerog. Regis {1573), cap. 15, fol. 42. 
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lies against the Crown, it is only reasonable to 
conclude that it would not lie in former times, when 
the royal prerogative was so much greater, as well in 
theory as in practice, than at present (a). 

Without attempting any historical investigation of 
the subject, it is enough to say that the law, as it 
now stands, is that the King cannot be made 
defendant in an action. The ideal King is the 
fountain of justice, and, therefore, no court can have 
jurisdiction over him. From this principle Mr. 
Allen deduces the conclusion that no suit or action 
can be brought against the real King, and that his 
person must be sacred, because there can be no 
tribunal that has power to try him. 

Such is the English law, and such, I think, is also 
the law in all monarchies. I will now attempt to 
explain why such is the law, and must be the law, 
beginning with the question : what is the legal con- 
ception of the Crown ? 

When we read in Mr. Bagehot's work the follow- 
ing passage : — " The use of the Queen, in a dignified 
capacity, is incalculable. Without her, in England, 
the present English government would fail and pass 
away. Most people when they read that the Queen 

(a) The following opinions are opposed to our theory. InComyn's 
Digest it is said : — " Until the time of Edward I. the King might 
have been sued in all actions as a common person. Lord Bacon, 
when he was attorney-general, in argument at the bar, said, that the 
King shall not be maae party in B. R. per prautpe Jacobo Regt, as it 
was in ancient times. There is also the statement of a counsel in a 
case reported Y. B., 43 ed., 3, 22 : — *' Sir. in the time of King 
Henry, the King was but as a common person, for at that time a man 
could have a writ of ' entry sur disseisin ' against the King, and all 
other manner of actions, as against another person." 
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walked on the slopes at Windsor, and that the 
Prince of Wales went to the Derby, have imagined 
that too much thought and prominence were given to 
little things. But they have been in error ; and it is 
nice to trace how the actions of a retired widow and 
an unemployed youth become of such importance." 
we may at first think it merely amusing or cynical ; 
but a little reflection will make us see that it is 
meant in earnest, and we shall admit that it is true. 
In Paley's Moral Philosophy (a) we find the follow- 
ing statement: — " In the British, and possibly in all 
other constitutions, there exists a wide difference 
between the actual state of the government and the 
theory. The one results from the other ; but still 
they are different. When we contemplate the theory 
of the British government, we see the King invested 
vnth the most absolute personal impunity ; with a 
power of rejecting laws, which have been resolved 
upon by both Houses of Parliament ; of conferring 
by his charter the privilege of sending representa- 
tives into one house of Parliament, as he can place 
whom he will in the other. What is this, a foreigner 
might ask, but a more circuitous despotism ? Yet, 
when we turn our attention from the legal existence 
to the actual exercise of royal authority in England, 
we see these formidable prerogatives dwindle into 
mere ceremonies." What Paley said, more than a 
century ago, about the royal power in relation to the 
legislature, is true at the present day : and as it is 

(a) Published in 1785, book vi., chap. vii. 
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true about the power of the Crown in relation to 
the legislature, so it is also true about its power 
with regard to the judicature . The position of the 
sovereign of any country in theory and in practice is 
very different, but especially this is so in England, 
where parliamentary supremacy has attained its 
highest point, and personal liberty has reached its fiill 
development. 

Let us first examine the position of the Crown in 
theory, and then see how its position in practice 
differs from it. 

England is a monarchy, and, therefore, the 
supreme power is vested in one person. We are 
at the present day so accustomed to speak of the 
government of Mr. Gladstone or Lord Salisbury as 
almost to overlook the royal personage whom these 
statesmen serve ; but any such indistinct conception, 
however it be expressed, will effectually obscure a 
clear view of the English constitution. The Crown 
always has been, and still is, the sun of the English 
political system ; ever since England wa s a nation, 
it is the Crown which has enacted laws, administered 
justice, made peace and war, and conducted all the 
affairs of state at home and abroad ; it is the Crown 
that rewards those who have deserved well of the 
country, and punishes evil-doers ; and the Crown still 
enjoys the other splendid prerogatives which have at 
all times graced the diadem of England. Such is the 
explanation given by a writer on the English constitu- 
tion, and Edmund Burke testifies to its correctness. 
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But England, although a monarchy, is a limited 
monarchy ; and the Crown must exercise its supreme 
power in certain prescribed modes, and on certain 
prescribed conditions. Although, in every depart- 
ment of public affairs, the expression of the royal will 
is conclusive, yet in each case it must be intimated 
through the appropriate channel. The royal will, in 
contemplation of law is by no means the mere 
personal will of the King ; it is his official wilU 
enlightened by the advice and carried into effect 
by the agency of councillors and ministers 
recognised by the law and personally responsible 
both for their advice and for their acts (a). In 
accordance with this fundamental principle the law 
has provided special instruments, by means of which 
the various functions of royalty are lawfully exercised. 
If the King enacts a law, no other intimation of the 
royal will is sufficient for this high purpose than that 
expressed by him, after solemn deliberation, in full 
Parliament; this is what is meant by saying that 
the law-making power is the Crown in Parliament. 
The whole executive authority lies in the King; 
but for his assistance in affairs of state the law 
assigns him a Privy Council : and the ministers of the 
King, who individually are heads of the various 
departments of public affairs, and collectively form 
the Cabinet of the Privy Council, conduct the executive 
business of the country. If the King be the fountain 

(a) See the comments in the Law Times (1900, Sept. 15, p. 435) on 
the presentation to the Sultan of Turkey, on his Jubilee, of an auto- 
graph congratulatory letter from the Queen. 
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of justice, the channels which direct the course of 
its waters are the wise men of the law, whose special 
duty it is to advise the Crown on all such questions ; 
in other words, the interpretation of law is the 
work of the Crown in its courts, done through the 
medium of judges who have been, and are, the 
councillors and representatives of the Crown. This 
is the conception of the Crown in English law, as 
stated by English authors. 

Now that we know the position which the Crown 
holds towards the nation and its subjects, we can 
easily understand why the subject cannot proceed 
against the Crown in the courts of law. But to 
make this more clear, I will state what is the position 
of the Crown in the judicature of the country, 
historically, theoretically, and in actual practice. 

In the English Constitution the administration of 
justice is entrusted to the Crown. It is, therefore, 
from the Crown that all jurisdictions in the kingdom 
emanate. The royal writ is the commencement of 
every suit ; the royal judges hear and determine all 
causes. The proceedings run in the royal name, 
and the decisions of the courts are executed by 
ministerial officers of the Crown. Even in the 
earliest period of English history, long before 
English nationality was perfected, or the royal 
authority was consolidated, this eminent function 
was established. Although the language of 
Gascoigne, in the time of Henry the Fifth, seems 
to show that the personal interference of the King 
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must even then have been long obsolete, and though 
it is said that no judgment had been given by any 
King since the Conquest — that is, in cases between 
party and party — there is, on the other hand, distinct 
evidence of the personal attendance of some of 
the earlier kings at judicial business. The first 
Plantagenet used frequently to transact business, 
both in the Curia Regis and the Exchequer. The 
presence of Richard the First is specially noticed in 
the record of the sittings of the courts, both at 
Westminster and in other places. John seems to 
have almost habitually presided in his court. It is 
noteworthy that, while the incessant change of the 
royal residence and of the locality of the court 
which followed the royal person was felt to be an 
intolerable grievance and was specially dealt with in 
Magna Charta, in that great remedial enactment no 
complaint is made of the personal interference of the 
King in judicial business. Henry the Third, and, 
during his absence in France, the Queen, as custos 
rcgni, frequently sat in court, and especially in the 
Exchequer. We read of his hearing a case 
concerning a royal fish that was found on the land 
of an infant ward of the Bishop of Norwich. This 
practice (as we believe) of the kings of England 
prevailed also in other countries. The great French 
monarchs seemed to have exercised judgment with 
an almost patriarchal simplicity. Eginhard relates 
how Charlemagne would hear causes while he was 
dressing, or pulling on his boots. Joinville, writing 
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of his royal master, St. Louis, tells us how, on a 
summer's day, beneath the umbrageous oaks of 
Vincennes, the good saint, after hearing mass, would 
call around him his attendants, and then giving the 
freest access to all who sought his presence, would 
ask if any person had any suit to make ; and if any 
complaint were made, he would direct two of his 
officers then and there to determine it according to 
the extent of their jurisdiction (a). Such was not only 
the case in England and France, but almost in every 
country : and, if necessary, many more examples 
from German, Scandinavian, Japanese, and Chinese 
history might be quoted. 

If a King sits in court and decides cases himself, 
how can an action be brought against him ? It can- 
not be imagined that an action will lie against the 
person who would have to hear it. At the present 
time a King does not hear cases personally ; the 
actual fountain head of the stream of justice has 
become inaccessible, and its waters are conveyed by 
channels and conduits. But the principle always 
remains unchanged, that the Crown is the dispenser 
of justice ; and the courts sit only as instruments of 
the Crown for this purpose and give their sentences 
in the name of the Crown. 

The origin and history of the present system of 
courts also partly show why they pronounce their 
sentences in the name of the Crown. The original 
court was the Curia Regis. From this great court 

(a) See Hallam, Middli Ages, i. 243. 
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the modem courts of Queen's Bench, Chancery, and 
others, have slowly emerged. 

Originally all writs, whether for directing local 
inquiries or for bringing cases before the King and 
his court, issued from the Curia. Throughout 
the reigns of Henry I. and Henry H. itinerant 
justices were sent on commission to represent the 
Curia for purposes of justice and finance in the 
shires. In 1178 two clerks and three laymen were 
appointed who were always to attend in the Curia 
Regis and hear the complaints of the people and 
reserve cases of special difficulty for the King 
himself. This provision established a permanent 
staff devoted to the administration of justice, which 
was no longer interchangeable as regards its 
members with the financial staff of the Exchequer, 
or with the itinerant justices who went on the ever- 
varying circuits organised by Henry II. (a). This 
body of five, though their function was limited to 
judicial duty, was designed to move with the King 
throughout the kingdom. It was a sitting of the 
Curia in Banco and coram rege^ and in it we fin d the 
beginning of the Court of King's Bench. 

A further step was made towards specializing the 
functions of the judges when suits between subject 
and subject were ordered to be held in a certain 
place. In this way, the Court of Common Pleas 
arose, distinct from the King's Bench . The function 
of the Exchequer had always included some inquiries 

(a) Stubbs ' Canst, Hist., i. 6oz. 



i88 

of a judicial nature, and when it became a department 
distinct from the others, it did not cease to be a court 
for revenue purposes. In this way, we can trace how 
the three great Common Law Courts were established 
in the form in which they existed until the Judicature 
Act came in operation in 1875, when they were 
finally fused into one division of the High Court. 

By the side of the three Common Law Courts 
arose a department of government which was 
hereafter to acquire important judicial functions. 
In the history of the gradual break-up of the 
Curia Regis, the severance of the Chancery from 
the Exchequer was one of the most important 
incidents. Writs had hitherto issued from the Curia, 
but when the Chancery became a separate depart* 
menty such documents as required to be authenticated 
with the Great Seal thenceforwards issued from the 
Chancery. The Chancery, however, did not remain 
a merely administrative department. After the 
three Common Law Courts had been developed out 
of the Curia, there still remained a residuary judicial 
power in the Crown. Complaint was made that the 
courts could not afiford suitors the redress which 
they sought; and the complainants petitioned the 
Crown in person, or the Crown in council. Where it 
was a case in which the King's grace should be 
vouchsafed to the petitioner, it was customary to 
refer the matter to the Chancellor. The Chancellor 
thus became prominent. He did not meddle with 
the more remote remedy of damages ; his procedure 
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went directly to the root of the grievances com- 
plained of. The Common Law Courts could only 
order a defendant to pay damages for his wrongful 
acts; the Chancellor could order him to perform 
what he had undertaken. Accordingly, where it 
was desired to enforce the performance of a contract, 
or to set aside a transaction induced by fraud, the 
Chancery was the resort of the suitor. The suitor 
set the proceedings in motion by a bill containing 
a petition addressed to the Chancellor, whereupon 
the person complained of was summoned by a writ of 
subpoena, and ordered to do, on pain of attachment, 
what a just and honest man would be expected to do 
under the circumstances of the case. Thus arose 
the Chancery Court, the mother court of the 
Chancery Division of the High Court of Justice. 

The origin and the history of the Admiralty Court 
still more clearly show why an action does not lie 
against the Crown in that court. It is very instruc- 
tive to investigate the origin and history of this court, 
as it was this court that had the exclusive jurisdic- 
tion in collision cases. At what period a regular 
tribunal of admiralty jurisdiction was first estab- 
lished, is a question much debated by antiquarians. 
Lord Coke says (a), that ^' the jurisdiction of the Lord 
Admirall is verie antient, and long before the reign of 
Edward the Third, as it appears from the lawes of 
Oleron that there had been an admirall time out of 
mind." Mr. Edwards, who was a member of Doctors' 

(a) Coke upon Littleton, p. 260. 
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Commons, the former college of advocates, after 
citing some writers, says (p. 5) : — " The origin of the 
jurisdiction exercised by the Admiral Court is buried 
in an antiquity much more venerable than that 
which has been assigned to it by some authorities. 
In favour of such antiquity, it is no slight circum- 
stance that, before England had a fleet, viz., a navy 
so organized as to deserve the name, there appears to 
have been a great officer of state who was intrusted 
with the custody of the sea, such person being called 
the custos mariSf and his charge was said to be that 
of maritime England. That this person was not 
necessarily the actual commander of a number of 
ships, but that he was an officer of state who pre- 
sided generally over maritime affairs, is no unreason- 
able conjecture ; the more so, as we shall be able to 
deduce much from authentic records, which will 
force such conjecture into an almost certainty." 

On the other hand, Lambard, in the early part of 
the Archion, in treating of the beginning of courts of 
justice, says : — " Concerning the Admiralty, I think 
that the decision of marine causes was not put out of 
the King's house, and committed to the charge of the 
admiral, until the time of King Edward III." Sir 
Henry Spelman, who paid great attention to the 
subject, having devoted an entire treatise to it, also 
attributes the establishment of the Admiralty Court 
to the reign of Edward III. He says : — " It seems 
that King Edward III., after many years of his 
reign, being laden very heavily with the wars 
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of France and foreign affairs, and encumbered, also, 
with marine causes, by reason of the great trade of 
merchandize then flourishing, somewhat to lighten 
the ship of his royal cares, delivered this business 
over unto the admiralls " (a). 

Upon a subject which has given rise to such dis- 
cussion and controversy among English authorities, 
I cannot venture to give my opinion, neither shall 
I try to criticise the treatises of the learned authors. 
Upon the whole, it seems, as Edwards thinks, 
improbable that, before the reign of Edward I., 
there existed any regularly organized tribunal for 
the determination of maritime causes ; and, on 
the other hand, everything tends to show that, 
although there are occasional traces to be seen of 
a judicial power belonging to the maritime officers 
of the King, such a tribunal as an Admiralty 
Court was comparatively unknown till the reign of 
Edward I. This monarch, who has been frequently 
called the English Justinian, had paid as much 
attention to the administration of justice to persons 
navigating the high seas as to the other branches of 
English jurisprudence ; and he probably organised 
the first Admiralty Court which deserved the name. 
It does not seem to be an unfair inference to assume 
that it was only after England began to take advan- 
tage of its insular position, after her attention was 
called to navigation and commercial intercourse with 

. (a) See also, a View of the Admiral Jurisdiction, by John 
Godolphin, LL.D., 1661. 
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other countries, after the sovereign had delegated to 
certain officers the defence of such commerce, and the 
administration of justice among the persons engaged 
in it ; that, it then being found that some tribunal was 
required to administer justice in such cases, the 
Admiralty Court was established ; and that conse- 
quently, this was a result as gradual in its development 
as was the necessity to supply which it was created. 
The origin of the Court of Admiralty is intimately 
connected with that of the office of admiral. Some 
writers say that they had one and the same origin, 
and there is no positive evidence to contradict them. 
The admirals, who were entrusted with the 
custody of the sea as well as with that of the 
fleet, had the duty not only of commanding ships in 
battle and superintending the naval forces of the 
kingdom, but also of administering justice in all 
causes which arise out of maritime matters. At the 
beginning of the Black Book of the Admiralty we 
find the following : — 

" When one is made admirall, bee must first 
make his ordaine and substitute for his lieutenant, deputies, 
d^u^",^ and ^^^ other officers under him, some of the most loyall, 
officers. wise, and discreete persons in the maritime law (a) 

and auncient customes of the seas which hee can any- 
where find, to the end that by the helpe of God and 
their good and just Government, the office may 

(a) An early record of the administration of the maritime law 
will be found in the Domesday of Ipswich (17 Edw. I.), edited in 
vol. ii. from a MS. in the British Museum. 
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be executed to the honour and good of the realme. Admirall to 

'' Item, chose necessaire et besoinable est a Tadmiral the w^oTe 
quil face, ordonne et procure que tout son office soit jJJ^^^ ^*!i 
bien justement, et si sagement execute et Justice done to 
goveme pour diverses dures causes et cas casulty que 
par diverses foiz et souvent eschient et viennent au 
dit office par ainsi que chacun plaintif et chacun 
deffendant ait chacun en son degre et en droit soy ce 
que a lui de droit et justice apportient selon la loy et 
ancienne coustume de la men 

** Item, 'tis a thing necessary and needful! for the That every 
admiral! that hee causes, procures, and orders his may have " 
whole office to be well, justly, and so discreetly i"^'^®- 
executed and managed upon divers difficult causes 
and casual! matters, which doo often happen and 
arise in the said office to the end that every plaintiffs 
and every defendant may have each in his degree and 
particular what of right and justice belongs to him 
according to the law and ancient custome of the sea." 

Thus the admiral had to administer justice besides 
having the custody of the sea; and his office in 
this respect was executed by the High Court of 
Admiralty, the judge of which was his lieutenant. 

This fact accounts for its ancient authority to 
administer discipline in the royal navy, which was 
afterwards abolished upon the introduction of naval 
courts-martial (a). 

(a) The Act of 13 Car. II. st. i, c. 9, and 22 Geo. II. c. 33. The 
Vice-Admiralty Courts abroad still have jurisdiction by statute in 
all cases of breach of the regulations and instructions relating to 
Her Majesty's navy at sea (26 Vict. c. 24, s. 11). 
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The court had also formerly cognizance of all crimes 
and offences committed either upon the sea, or on the 
coasts out of the body or extent of any county ; and 
by Stat. 15 Rich. 11. c. 3, of death and mayhem 
happening in great ships being and hovering in the 
main stream of great rivers below the bridges. But 
as this court sat without a jury, and its procedure 
was in close conformity with that of the civil law, 
it was considered that its exercise of criminal 
jurisdiction was contrary to the genius of the law of 
England; and accordingly this power was taken 
away from it by 28 Hen. VIII. c. 15 (a). By this 
statute the Crown was authorised from time to time, 
as occasion might require, to issue a commission, 
constituting the Lord High Admiral, his lieutenant, 
and certain of the judges of the Common Law Courts 
commissioners for trying this class of offences. 
The criminal jurisdiction of the court over pirates 
was likewise, by successive Acts of Parliament, 
transferred to the other tribunals ; and thus the 
criminal branch of its jurisdiction has almost entirely 
been swept away. The only relic of this jurisdiction 
of the court, which anciently was so extensive, is its 
power to punish masters and officers of merchant 
vessels for carrying illegal colours, for non-resistance 
to pirates, for showing disrespect to Her Majesty's 
ships in not striking topsail when they meet them at 
sea, the power of punishing the same persons for 
desertion or disobedience when sailing with 

{a) 4 Stephen's Black. Com., 331. 
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convoy, and the power of administering the law of 
prize. Of these, the last is the most important. 

The Admiralty Court has two jurisdictions, one as 
a Prize Court, the other as an Instance Court. The 
Prize Court is constituted by a warrant from the Lords 
Commissioners of the Admiralty to the judge of the 
High Court of Admiralty, issued in pursuance of a 
special commission to them from the Crown at the 
commencement of each war. This commission refers 
to the declaration of war against the particular 
state therein designated, and directs the issue of 
letters of marque and reprisal against the ships 
belonging to the subjects of that state. The war- 
rant authorizes the judge of the Court of Admiralty 
to take cognizance of all seizures of such vessels 
as prize, and of all questions relating thereto. 
Appeals from the decision of the Prize Court for- 
merly lay to certain members of the Privy Council 
appointed under a similar commission, and styled 
the Lords Commissioners of Appeal in Prize 
Causes. By a recent act, the Judicial Committee 
of the Privy Council are authorized to take cogni- 
zance of prize appeal ; but power is therein reserved 
to the Crown to issue a special commission as 
formerly for the cognizance of such appeals in cases 
where, by treaties with foreign powers, it is provided 
that a special court of appeal shall be so constituted. 
Such were, and are, the jurisdictions of the 
Admiralty Court. 

The law ^in early times administered in the court 
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consisted of the ancient laws, customs, and usages of 
the seas, including such selections from the laws of 
Rhodes, Oleron, the Waterrecht of Wisbey, the 
Hanseatic Ordinances, the Consolato del Mare, the 
Marine Ordinance of Louis XIV., and others, as 
from their natural justice and sound policy prevailed 
generally in the Admiralty Courts of Europe. Among 
others, the binding authority of the laws of Oleron 
and the customs of the sea is several times alluded 
to and affirmed in the inquisition at Queensborough, 
in the reign of Edward the Third. 

In later times the ordinary maritime law and the 
law of prize, both of which are founded on the 
general principles of justice and equity, and are 
received and acknowledged by many maritime nations, 
have been the law administered in this court by 
lawyers of profound learning and wisdom. Indeed, the 
lucid and erudite decisions of the illustrious judges of 
the Admiralty have excited the admiration of the 
whole world, and no doubt has ever been felt of 
their impartiality, even when the Crown is a party 
before them. Still, such being the origin and con- 
stitution of the court, it is impossible for an 
individual to proceed, or for the judge to pronounce, 
against the Crown in this court : and we can, there- 
fore, say unhesitatingly, that an action will not lie 
against the Crown for the damage arising from the 
negligent navigation of a man-of-war. 

Will such an action, then, lie against the Govern- 
ment ? To solve this question we must know 
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something of the nature of a government, and 
especially its relation with the Crown. In England, 
as in most other European and Asiatic countries, the 
power of government was originally vested in a King. 
The King personally transacted every description of 
business, legislative, judicial, and administrative, 
with the assistance of his council. The work of the 
councils in time became minutely diversified, and 
distinct, but mutually dependent, organs of govern- 
ment were ultimately developed. Each organ, in 
this matured system, has its own function, and each 
function finds its appropriate organ; thus the 
legislative organ consists of two houses, the judicial 
of the numerous courts and the administrative of the 
Privy Council. From another standpoint, a careful 
investigation shows us that the beginning of 
departments of government in England is to be 
found in the management of the King's household. 
As the business of the kingdom increased, the keeper 
of the treasure, which was expended on national pur- 
poses, became an official distinct from the chamber- 
lain and steward, who received and expended the 
funds by which the royal household is maintained. 
The secretarial business was transacted by the chief 
of the royal chaplains, who, in the reign of Edward 
the Confessor, became the chancellor. Thus, side by 
side with the royal officers, there began to be officers 
for the conduct of national business, the large mass 
of whom formed the Privy Council. This council, 
which was originally only a mass of high officials, 
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whose duty it was to give advice to the King on the 
conduct of all public affairs, also underwent a 
change. A special committee was organized from it 
to exercise judicial functions, which is now called the 
Judicial Committee of the Privy Council. Another 
committee has been in like manner formed 
from it for the exercise of the other parts of the royal 
prerogative, that is, for the general direction of all 
public affairs and the decision of all important ques- 
tions of administration ; and this latter committee, 
which may be called the political committee of the 
Privy Council, in contrast to the judicial committee, 
is what is called the Cabinet. The Cabinet comprises 
the chief officers of all the great departments of state ; 
and the King, so long as he retains the services of 
this body, always acts in accordance with its advice. 
This body, and the departments of state subject to it, 
constitute the administrative government, generally 
called simply the government. It is thus historically 
true to say that the government of England is the 
government of the Crown ; and the phrase of Louis 
XIV., " C'etat c'est moi," was also used by an 
English Solicitor-General : " The person of the King, 
in name, is the state " (a). 

Knowing, as we do, that the members of the 
Cabinet are nominated by, are responsible to, and 
are dismissed by, the Crown at the present day, we 
can easily understand that the government is, in 
legal theory, at least nominally, the government of the 

(a) Hardy's Trial : Howell's State Trials, xxiv., 1183. 
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Crown. However hazardous it may appear to make 
the rule and government of a whole nation depend 
on the life and health of a single individual, subject 
to all the casualties and infirmities of human nature ; 
however extravagant it may seem to assign to one 
member of the community, as chief and representa- 
tive of the commonwealth, the entire power and 
authority, there cannot be a doubt that such is the 
constitution of England (a). From this connection 
of the Crown with the government we can safely 
deduce that, if a person cannot proceed against the 
Crown for damages, he is not allowed to proceed 
against the government of the Crown. Sir W. 
Anson, in treating of the prerogative of the 
Crown, says: — "There are injuries for which the 
subject can obtain no redress from the Crown, or, 
what is the same thing, from a department of govern- 
ment " (6). This immunity from action of the central 
government of the Crown is also enjoyed by persons 
who represent the Crown as viceroys (c). 

In Tandy v. Earl of Westmoreland, an action was 
brought against the Lord Lieutenant of Ireland for 
what was alleged to be an act of state. The 
Attorney-General, before an -appearance had been 
entered by the defendant, moved the court to 
quash the proceedings. During the argument 
the Attorney-General offered, on the defendants' 
behalf, to enter an appearance, if the plaintiff's 



!a) Blackstone, i. 25. 



Law and Custom of the Constitutum, ii. 5. 
(c) 32 Geo. III., 1792 ; 27 S.T., 1246. 
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counsel would declare that the action was not 
brought for an act of state. The court held that no 
action could be brought against the Lord Lieutenant 
for an act of state, the chief baron also holding that 
the Lord Lieutenant, as the executive authority, could 
not be sued at all. In Luby v. Lord Wodehousc (a), 
the plaintiff Luby was the proprietor of a news- 
paper; he had been arrested, his office had been 
broken into, and his working plant, books, and papers 
had been carried away and detained by the police. 
He brought an action against the Lord Lieutenant 
of Ireland in the Common Pleas in trespass, trover 
and detinue. The Lord Lieutenant did not appear 
to defend the action, but the Attorney-General applied 
for an order to stay all proceedings. It was held 
that no action is maintainable against the Lord 
Lieutenant of Ireland in an Irish court, during his 
continuance in office for any act of state ; and that 
where such an action has been brought, the court 
will, on motion, direct the writ of summons and 
plaint to be taken off the file, without putting the 
Lord Lieutenant to his plea. In another case (i), 
where the Lord Lieutenant of Ireland, the defendant, 
had suppressed a political meeting, which was to 
have been held, and the plaintiff brought an action 
for injuries alleged to have been committed by the 
police while preventing the holding of the meeting, 
a motion to stay all proceedings, and strike the 

(tf) 28 Vict.. 1865: 17 Ir. C.L.R., 618. 

(6) Sullivan v. Earl Spenur, 1872, Ir. R., 6 C. L., 173. 
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defendant's name out of the sumn^oqs and plaint, 

* • «" 

was heard by the court and granted. 

The ground of these decisions was tha^ ib^VI^rd 
Lieutenant of Ireland is considered to be a vLcerbv* 
and a viceroy cannot be proceeded against in respeot 
of an act of state, because what he does, he does in 
the name of the King, against whom no action can lie. 

In the navy, a still stronger reason for the state- 
ment that it is the province of the Crown and that 
it is subject to the government of the Crown; is to 
be found in the history of the English navy and the 
present form of its administration. 

In early times a permanent royal navy did not 
exist ; and the ships that were required for the 
public service were furnished, as occasion required, 
either at the expense of various towns and counties, 
each being required to provide its contingent, or by 
impressing ships into the royal service. There are 
many records of ancient commissions from the Crown 
authorizing various officers to impress both men and 
ships for the royal service. As an example, we see 
that in 21 Hen! VI. a mandatory writ was issued to 
a sergeant-at-arms and others, requiring them to 
arrest, for the King's service, all ships and vessels 
capable of transporting men or horses and all 
mariners in certain ports, for an expedition to 
Aquitaine. Henry IV. possessed, in the year 1400, 
one ship of war ; and this number was afterwards 
1415) increased to ^twenty-seven sail. Henry V. 
was the first sovereign who tried to form a royal 
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navy; byt his'-policy in this respect was changed 

• * • 

after his 'death, when one of the first acts of the 
counQ3^*iri the reign of his successor, was to break 
•ypthat establishment, instead of increasing it, and 
. .•;. Jlftll the King's large ships. Henry VII., however, 
•: * again took measures to provide a naval force which 
should be always available for the service of the state, 
and also to form a royal navy. Henry VIII. continued 
the policy and designs of his faiher, by establishing 
royal dockyards, building ships of war, and making 
the royal navy a distinct service. In the third year 
of his reign, a naval expedition was fitted out entirely 
at the King's expense, but all the ships, except one, 
appear to have been hired vessels. In the time of 
Queen Elizabeth the royal navy was of considerable 
size ; but subjects were also encouraged to equip 
ships and engage the enemy in conjunction with the 
ships of the Queen. In the succeeding reigns the 
royal navy continued to increase (a), until, after 
many transformations, it assumed its present pro- 
portions. Thus, historically, the English navy is 
the royal navy in the literal sense of the term. 

This historical conclusion in &vour of the term 
royal navy being taken literally as a theory, is 
confirmed by the history of naval administration 
in England. 

At the Restoration, it was declared by statute 
(13 Car. II. c. 6) that, ''the sole supreme govern* 
ment, command, and disposition of the militia, and 

(a) Collectanea tuaritima, by Ch. Robinson, LL.D., Lend., 1801, 
p. 188. 
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of all forces by sea and land, and all forts 
and places of strength, is, and by the law of 
England ever was, the undoubted right of His 
Majesty and his royal predecessors, Kings and 
Queens of England; and both, or either, of the 
Houses of Parliament cannot, nor ought to pretend 
to the same " ; and this right of the Crown has 
never since been disputed. Charles II. appointed 
his brother, the Duke of York, to be Lord High 
Admiral, who remained at the head of the Admiralty 
until 1673; and although, in that year, he was 
compelled to resign his commission, the government 
of the navy still remained in his hands, as the King 
put the Admiralty into commission, and the com- 
missioners were all creatures of the duke. When, 
as James II., he succeeded to the Crown, he 
exercised in his own person the authority of Lord 
High Admiral, which was merged in him as sovereign. 
Upon his deposition the Admiralty was again put 
into commission ; and in i6go, an act was passed 
vesting in the commissioners all the powers of the 
Lord High Admiral, which says : — " All and singular 
authorities, jurisdictions, and powers, which, by any 
Act of ParUament, or otherwise, have been, or are, 
lawfully vested, settled, and placed in the Lord 
High Admiral of England, appertain to the com- 
missioners" (a). 

(a) Statute 2 W. & M., c. 2. s. 2, 1690. Burnet says that this act 
was occasioned by a doubt whether the power of life and death, 
which by martial law belonged to the Lord High Admiral, had 
vested in the commissioners. 
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As the commissioners at that time were not 
capable men, there were great complaints of the 
management of the Admiralty; and the House of 
Commons, influenced by these complaints, resolved 
to '^ humbly advise the Crown to constitute a 
Commission of Admiralty of such persons as are of 
known experience in maritime affairs, that for the 
future, all orders for the management of the fleet do 
pass through the Admiralty that shall be so 
constituted/' With the exception of a few short 
intervals, the duties of the office of Lord High 
Admiral have ever since been discharged by commis- 
sion. This was the origin of the present Board of 
Admiralty, the great department of the state which 
conducts the administration of the royal navy and 
all the naval forces, at home and abroad, and the 
royal marines, and controls all the royal dockyards 
and naval establishments (a). 

The precise powers and duties of this Board which 
executes the office of Lord High Admiral are des- 
cribed at great length in the letters patent under 
the Great Seal by which the Commissioners are 
appointed; the following is an extract of their 
principal provisions : — 

" The Queen appoints the six Commissioners 



^i). Ansom's Constitution describes it as follows: — " Under the 
TuGJors the navy became a permanent force, belonging to the Crown 
and Government by the Crown. In the reign of Charles I. the 



office of Lord High Admiral was, for the first time, put into 
commission. The sailors who manned the fleet were governed by 
regulations made by the Admiral in command, enforced by the 
captains under his instructions, and neither seen nor approved by 
Parliament" (ii. p. 370). 
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therein named, or any two of them, to be Com- 
missioners for executing the office of our High 
Admiral of our United Kingdom of Great 
Britain and Ireland, and of the dominions, 
islands, and territories thereto belonging. The 
Commissioners are empowered to order the 
repairing of ships according to their discretion, 
and to order the building and furnishing of such 
ships as they shall receive direction for from the 
Queen. All officers and ministers of the Crown 
in the navy and naval services are required to 
perform the orders of the Commissioners 
touching their office. The Commissioners are 
further empowered to direct the taking accounts 
and surveys of ships and ships' stores, to 
establish orders for the regulation of the navy, 
to apply the Admiralty Droits in the manner 
required by law, to appoint to vacant naval 
offices, to appoint officers for conducting the 
civil departments of the naval service and 
superintendents of dockyards and naval establish- 
ments, to make contracts for hire of vessels and 
supply of ships' stores, and to give orders for 
payment of the expenses of the navy." 
In addition to the foregoing, certain statutory 
powers are conferred on them, such as those of 
managing prize-money ; making regulations for dis- 
tributing prize-money and the proceeds of ships and 
cargoes condemned under the customs laws ; revising, 
maintaining and governing the forces employed in 
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the coast-guard and revenue cruisers; and controlling 
the construction of piers and harbours constructed 
under the general acts relating to those works (a). 

From this description of the powers and duties of 
the Admiralty, it is clear that the Board of Admiralty 
is substantially the same as the Lord High Admiral, 
whose office is at present retained in the hands of 
the Crown, while his power is exercised by the 
Commissioners of the Board (6). The Commissioners 
hold the office during the pleasure of the Crown ; 
they are, in fact, the representatives of the Crown ; 
and they govern, control, and direct the navy in the 
name of the Crown. In other words, the Crown 
governs its navy by its representatives. 

The theory of the government of the navy by the 
Crown is also supported by the relation of the 
Crown towards the military forces of the country. 
The existence of a military force, of greater or less 
extent, for the purpose of protection and defence 
against the enemies of the State is essential to the 
well-being of every community ; and the control of 
this force must belong to one person, namely, the 
Crown. Alike from the history of the past and the 
circumstances of the present, we know that in every 
homogeneous monarchy the military authority and 
command of the whole State is centred in the 
Sovereign ; and even in England, the subjection of 
the military forces to the exclusive and absolute 

(a) 24 & 25 Vict. c. 45 ; 25 Vict. c. 19. 

(b) There was a rumour that this office would be revived in the 
person of the late Duke of Edinburgh, then an Admiral of the Fleet. 
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control and direction of the Crown, is thought 
essential to the safety of the realm, and it has always 
been regarded as the undisputed right of the 
occupant of the Throne. 

The reason for the Crown having this power is to be 
found in the fact that the right of declaring war is a 
prerogative of the Crown. Although opinions differ 
with regard to the question whether a formal declar- 
ation of war is a necessary prelude to the commence- 
ment of hostilities between two states (a), yet they 
all agree that some expression must be made 
by a state of its determination to make war upon 
another state, and that the right of expressing this 
determination, which has been, and is, in the case of 
other countries, in the diet, congress, legislative 
assembly, or the people as a whole, according to the 
particular constitution and custom of each nation, 
is by the English constitution, as by that of most 
monarchies, vested in the Crown. 

This prerogative of the Crown appears to have 
been in existence since the feudal times. The con- 
stitution makes it an exclusive right of the Crown, 
which the Crown can exercise at its discretion, 
according to what is required in its judgment by the 
honour and interests of the nation ; and the consent 
of Parliament, previously either to the commence- 
ment of a war, or the conclusion of a peace, is not 

(a) Grotias, Pa£fendor£f, Zouch, Valin, and Emerigon are of 
opinion that every war should be preceded by a solemn declaration ; 
Bynkershoek, Heinecdus, and other modem publicists do not 
think so. 
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formally required by the constitution ; in other words. 
Parliament cannot directly either initiate a war, or put 
an end to it. If the Crown, with its knowledge of the 
international relations of the kingdom, which it would 
be impolitic to have fully disclosed to Parliament 
beforehand, should find it necessary, in defence of 
the honour or the interests of the state, to engage in 
a foreign war, it becomes the duty of Parliament, in 
the first instance, to afford the Crown adequate 
support. Mr. Disraeli, the leader of the opposition, 
upon the declaration of war with Russia in 1854, 
said : — " If Her Majesty sends a message to Parlia- 
ment, and informs us that she has found it necessaty 
to engage in war, I hold that it is not an occasion 
when we are to enter into the policy or impolicy of 
the advice by which Her Majesty has been guided. 
It is our duty, under such circumstances, to rally 
round the throne, and to take subsequent and con- 
stitutional occasions to question the policy of Her 
Majesty's ministers, if it be not a proper one." Lord 
Chief Justice Hale, in speaking of the declaration of 
war, always takes it for granted that this right is in 
the Crown- After explaining the ceremonies attend- 
ant on a solemn war, he observes, that whether these 
methods be observed or not, yet if de facto there be a 
war between princes, they and their subjects are in 
a state of hostility ; and he then goes on to say : — 
**BeUufn solemniter denuntiaium is when war is solemnly 
declared by our King against another prince or state ; 
thus, after the pacification between the King and the 
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Dutch, upon new injuries done to us by the Dutch, 
the King, by his printed declaration, 1671, declared 
war against them. A war that is non solemniter 
denuniiatum is, when two nations slip suddenly into 
a war without any solemnity. If a foreign prince 
invades our coast, or .sets upon the King's navy at sea, 
hereupon a real war has arisen, and, therefore, to 
prove a nation to be in enmity to England, there is 
no necessity of showing any war proclaimed." 

As the Crown has the power of military authority 
and command, and also the right of making war 
against other countries vested in it personally, it must 
also personally have the government of the armed 
forces ; but if it should not exercise this power 
personally, at least the militaty department of the 
government must be more intimately connected 
with the Crown than other departments, such 
as the civil departments of its government. At 
the beginning of the nineteenth century, when 
the question was raised whether the army should 
be under the immediate control of the Crown, 
through the commander-in-chief, or be subject to the 
supervision of the ministers, the King at once con- 
tended that the management of the army rested with 
the Crown alone, and that he could not permit his 
ministers to interfere with it, beyond levying, paying, 
and clothing the troops. There are many persons 
who contend that the administration of the military 
and naval forces of the kingdom should be left to the 
unquestioned control of the executive, and that any 

p 
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attempt at interference with this by either House of 
Parliament y under any circumstances, ought to be 
resisted as unconstitutional. 

The Crown thus governs the military forces. It has the 
power of arranging and distributing them, the power 
of appointing the officers, and the power of reducing 
them in rank, or dismissing them from service in the 
army or navy at its own discretion, and, if need be, 
without assigning any reason for the act. It would 
be a dangerous assumption of power for either House 
of Parliament to interfere in a matter affecting the 
discipline or command of the army or navy in any 
individual instance, or to institute an inquiry into 
the causes which affect the promotion of particular 
officers (a), or into the bestowal of military rewards 
or punishments on particular persons (6), or to 
review the decisions of courts-martial, and the action 
of the military or naval authorities in relation there- 
to. Parliament has a right to call for information 

{a) In 1788, the Board of Admiralty, having, in their discretion, 
promoted certain captains to the rank of admiral, passing over 
^others whom they adjudged to be disqualified for promotion, the 
'House of Lords was moved to address the King on l>ehalf of the 
navat captains who were thus neglected. The motion was opposed 
by the ministry on the ground that Parliament ought to place a due 
confidence in the First Lord of the Admiralty, and sufier him to 
exercise the discretion that belongs to his situation unmolested by 
their interference. The motion was negatived without a division. 

(b) ' In the same year a member of the House of Commons 
movea an address to the King to be pleased to confer some mark of 
royal favour on two captains who had already received the thanks 
of the Honse for gallant conduct. This was resisted by the ministry 
as an attempt to transfer the patronage of the navy from the Crown, 
to a lx>dy who would have no responsibility or control. The 
sense of the House being manifestly against the motion, it was with- 
drawn. 
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in regard to military matters for the purpose of 
enabling it to vote with discretion and intelligence 
upon the naval and military estimates; but this 
right does not justify an unreasonable interference in 
respect to the details of military administration. It 
is an invariable rule, founded on the best possible 
reasons, never to publish instructions sent to naval 
and military officers until the operations to which 
they referred were completed, and not often in that 
case ; nor to present papers concerning a rebellion or 
war in which the country is engaged, until peace is 
restored ; nor to make public reports from military 
officers in the colonies to the military authorities at 
home, except at the discretion of the government ; 
nor to give information as to the mode in which 
honours are distributed in the army or navy. If i^ 
be necessary at any time to institute minute inquiries 
into matters connected with the internal economy of 
the army or navy, such inquiries ought to be ma^e 
by a commission emanating from the Crown, and 
reporting to the Crown, which report may afterwards 
be communicated to the House of Commons for any* 
purposes which the House may require. 

On July 24th, i860, Sir John Paking^on moved, 
in the House of Commons, for an address to Her 
Majesty for the appointment of a royal commission 
to' consider the existing system of promotion and 
retirement in the royal navy, and thel pay and 
position of the several classes of naval officers. The 
motion was opposed by the Government on the 
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ground that, admitting grievances to exist, it would 
be better to trust to the Board of Admiralty, as the 
responsible department, to effect the necessary 
improvements, rather than to unsettle the navy by 
appointing an irresponsible commission, whose 
recommendations might excite hopes that could not 
be realized. The motion was negatived on division. 

On June 5, 1862, inquiry was made in the House 
of Commons why a certain officer had been per- 
mitted to retire on half-pay, contrary to the Queen's 
regulations. It was replied that it was competent 
for the Crown to dispense with its own rules when an 
exceptional case occurred, and that in any such case 
the Secretary for War was responsible to Parlia- 
ment (a). 

Many learned writers on the English Constitution 
insist that no distinction should be drawn between 
the exercise of the royal authority over the army and 
navy, and its exercise over other branches of the pub- 
lic service; and that as regards all alike it is equally 
competent for either House of Parliament to tender 
its advice ; the motive for this contention not being 
any desire to deprive the Crown of this prerogative, 
but a wish to relieve the Crown of its personal 
liability, and make its ministers responsible for the 
efficient control of the military forces : and the 

(a) On April 20, 1863, a debate took place in the House of Lords 
on a question put to the First Lord of the Admiralty in regard to the 
proceedings of a naval court of inquiry, which resulted in the cen- 
sure of Lord Elphinstone, the captain of H.M.S. ''Vigilant/' for 
alleged neglect of duty. On May 19th, a similar discussion took 
place on the same subject in the House of Commons. 
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reason assigned by them being that there can be 
nothing done in any department of state for which 
some minister of the Crown is not accountable to 
Parliament, and that if any exception to this rule be 
allowed in the case of the army and navy, it would 
necessarily follow that the responsibility for their 
management would fall upon the sovereign directly. 
Even these writers, however, recognise that special 
treatment is required in the case of the army and 
navy, and exhort Parliament to conduct itself in this 
matter with the utmost discretion, lest the limits of 
inquiry and counsel should be overstepped, and the 
functions of executive authority be encroached upon. 
Indeed, there can be no doubt, that the command of 
the army and navy is the peculiar privilege and 
strength of the executive power, and cannot be sur- 
rendered to Parliament without a virtual overthrow of 
the monarchy. We do, however, find some difference 
in the method in which this royal prerogative is 
exercised over the army and the navy respectively. 

In the case of the army it is subjected to such 
constitutional restraints that it is impossible for it to 
be exercised to the detriment of English liberty. It 
was declared by the Bill of Rights, that the raising 
or keeping a standing army within the kingdom, in 
the time of peace, unless it be with consent of 
Parliament, is against law ; and this consent to the 
continued existence of a standing army is given only 
for the period of one year at a time, by a formal 
resolution of the House of Commons fixing the 
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number of men of which the army shall consist. But 
in the navy the Crown has a wider field for the 
exercise of this prerogative. In England, the 
existence of the navy has been taken for granted ; it 
has never been suspected by the legislature ; 
Parliament has never feared to contemplate its 
continued existence ; and the maintenance of its 
numbers by the arbitrary mode of impressment has 
never been declared unlawful. The right of the 
Crown to press for the naval service stands on the 
same footing as the right which the Crown possesses 
of requiring the personal service of every man able 
to bear arms in case of a sudden invasion, a right 
recognised in various ancient statutes, and depend- 
ing on necessity and the principle of self-preservation. 
The right of pressing seamen for the public service is, 
therefore, a prerogative right inherent in the Crown, 
founded upon the common law, and recognised by 
many Acts of Parliament. In Rex v. Tuffsy Lord 
Mansfield said : — " The practice of pressing is 
deduced from that trite maxim of the constitutional 
law of England, that private mischief had better be 
submitted to, than that public detriment and 
inconvenience should ensue.** 

Thus the navy is favoured by the nation and 
intimately connected with the Crown in a higher 
degree than its sister service. It is often said that 
the Kings fleet or Queen's fleet have been sent 
somewhere, or have won or lost an action : and it is 
always said that His or Her Majesty*s ship has sailed, 
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been paid off, stranded, fired, cheered, and so forth* 
These expressions are used not only in popular and 
unofficial language, but also in official and formal 
legal documents; the British navy is the Queens 
navy, and a British man-of-war is a ship of Her 
Majesty, not only by courtesy, but also in the strict 
meaning of the words. Therefore, the action which 
will not lie against the Crown, will not lie against 
Her Majesty's naval government. 

In The Athol, the counsel who moved for the issue 
of process seemed to have admitted that there had 
been no such case before : — " Admitting that no direct 
precedents were to be found in which a monition of 
this kind had been directed against the Lords of the 
Admiralty, the absence of such precedents, so far from 
being unfavourable to the present application, 
suggested this favourable inference, viz., that no in- 
stances had heretofore occurred in which the 
Admiralty had refused to grant a recompense incases 
of this kind, where a compensation was justly due." 
Dr. Lushington said that so far as his experience of 
the practice of the court extended, he was not aware 
of any case in which a similar process had been 
issued. I will briefly state the facts of this case, 
which was an application to the court to decree a 
monition to issue against the Lords Commissioners of 
the Admiralty under the following circumstances : — 

One day, a brig which was the property of a 
company, whilst on a voyage from Newcastle to 
Naples, was run down in the English Channel by 
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H.M. troop ship " Athol," and was totally lost, A 
memorial having been presented to the Lords of the 
Admiralty, praying compensation, or otherwise that 
the Admiralty proctor might be instructed to appear 
to answer a suit to be commenced in this court, a 
letter was addressed to the proctor and owners of the 
brig by the secretary of the Admiralty declining to 
interfere. 

A motion was then made for a monition against the 
Lords of the Admiralty, calling upon them to show 
cause why the damage should not be pronounced for, 
and compensation awarded to the owners of the ship 
and cargo, and to the master and crew for the loss of 
their effects. 

Per Curiam, Dr. Lushington : — " An application 
is made in this case for a monition to issue against 
the Lords Commissioners of the Admiralty, calling 
upon them to appear in this court in a cause of 
damage which it is alleged that the owners of a ship 
have sustained in the running down of that ship by a 
ship belonging to the Crown. 

" Now, the first consideration which occurs to me 
is this : viz., How far could I enforce the execution of 
the process, if it should be granted and resisted ? 
This is an important point to be considered, in the 
first instance, in all cases of this kind, inasmuch as it 
would be a very imprudent, and scarcely a befitting, 
attempt in any court to issue a process which it could 
not enforce, and which, if resisted, must terminate 
in a defeat of the authority of the court. In applying 
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this consideration to the present case, the following 
difficulties suggest themselves as conclusive of the 
question which I am now called upon to determine : — 
In the first place, I feel that I could not enforce the 
monition, if the Lords of the Admiralty should refuse 
to appear ; and secondly, assuming that an appear- 
ance should be given on their behalf, and it should 
be found that the damage in question was occasioned 
by the fault of the * Athol,' I could not enforce the 
payment of that damage as against the Lords of the 
Admiralty, under the circumstances of this case. 
Moreover, there is no precedent for such a course. 
[The learned judge, after stating several cases, con- 
tinued.] Under the circumstances of this case, then, 
both upon principle and the authority of decided 
cases, I must decline to issue the monition, as prayed. 
At the same time, sitting here as a judge in a court 
of justice, I am bound to express the opinion that I 
cannot apprehend the high personages, who represent 
Her Majesty in her office of Admiralty, will avoid 
doing justice, or that, upon a due consideration, they 
will take upon themselves to say that they will be 
themselves the exclusive judges upon the merits of 
the present case. Whether they shall appear or not, 
is not a matter for this court to determine. I decline 
to grant the monition." 

Objection may be taken to the ground assigned 
by the learned judge, but the rule of law in 
England is now in accordance with this decision (a). 

(a) See Chapter X. (Conclusion). 
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Before this, in a previous case of similar circum- 
stancesi Lord Stowell had also expressly declined to 
issue any monition , upon the ground that he was 
satisfied that the Lords Commissioners of the 
Admiralty would be disposed to do justice upon being 
convinced that wrong had been done, and that the 
occurrence complained of had actually taken place. 
There are no later decisions of the court at variance 
with this principle propounded by Dr. Lushington ; 
on the contrary there are many cases confirming 
it (a). 

(a) See the cases cited above on the question of the liability of the 
captain of a man-of-war. The Mmior, i C. Rob., 179; The Volcano, 

2 W. Rob. 337; The Birkenhead, 3 W. Rob., 75; The Bellerophon, 

3 Asp. Mar. Cas., 58 ; The Comus, 2 Dods., 464. 
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CHAPTER VII. 



PETITION BY A SUBJECT TO THE CROWN, 

If an action will not lie against the Crown or its 
government^ is no remedy available to the party who 
is injured by the act of an officer of the Crown, who 
has small means ? What way of obtaining redress 
is there where a subject has a cause of action, legal 
or equitable, against the Queen, or a servant of the 
Queen acting directly on her behalf? 

The remedy is by petition of right. The Queen, 
on being informed by her principal secretary of state 
for the home department, that one of her subjects 
alleges he has a complaint against her, and has 
entered a petition to that effect, orders the petition 
to be endorsed with the fiat " let right be done " ; 
and the suit thereafter proceeds in the ordinary 
course as between subject and subject. The pro- 
cedure under which petitions of right are lodged, and 
subsequent proceedings conducted, is fixed by various 
statutes. Mr. Clode says that a petition of right is 
a petition presented by a subject to the Crown, 
stating some infringement of the suppliant's legal 
right by the Crown or its officers, and praying 
redress therefor, which is endorsed ''soit droit 
fiaiit als parties." A petition of right was formerly 
known as '* petition de droit *' ; its usual conclusion 
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was " que le roy lui face droit et reason " ; and the 
endorsement upon such a general conclusion was 
" soit droit fait als parties." The rolls of Parliament 
show us that this practice had existed from very 
early times; and the endorsement is the same at 
the present day, "right " being, of course, the trans- 
lation of " droit." The reason why the suppliant's 
prayer was for right was because his claim to 
approach the King was that he had failed to obtain 
right elsewhere (a). 

It would seem that all subjects of the Crown, who 
are subject to the common law of England, may 
present a petition of right ; but there seems to be no 
authority extending this privilege to aliens. The 
allegation, therefore, that the suppliant is a British 
subject, may be material (6). 

The phrase '* petition of right," apparently includes 
any kind of petition to the King, whatever it may 
be. It was formerly so ; and a large proportion of 
the business of the country, which has since been 
directed into other channels, was dealt with by pro- 
ceedings upon petition. This was due to the fact 
that many of the state departments, which we now 
have, did not exist, and to the imperfect jurisdiction 
of those which then existed, such as the Court of 
Exchequer and the Bench of Judges. Moreover, 
Parliament was a judicial as well as a legislative 

(a) Palgrave's Rise and Progress of the English Commonwealth, 
vol. i. p. 283. 

(b) Rustomjee v. Reg., L.R., i Q.B.D.. 487. 
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body : and its session was not only the term time of 
the King's council, but also the regular period during 
which the King answered supplications to his grace 
and favour. All these circumstances tended to the 
accumulation of business ; and, accordingly, when 
we come to examine the rolls of Parliament, we are 
bewildered at the multiplicity and variety of the 
petitions. We find soldiers petitioning for their 
wages, outlaws for a reversal of their sentences, city 
companies for charters, corporations for explanation 
of the terms of their charters, applicants for forfeited 
lands, felons for restitution of their property, suitors 
for speedy justice, sailors against French piracies, 
and lords for firanchises. There is a mass of these 
and similar applications made by petition addressed to 
the King, which were dealt with upon similar 
principles, and were answered in similar terms. 
Out of the mass of these petitions, the petitions 
regarding claims against the Crown have emerged 
and attained to the unique position they now enjoy. 
While the other kinds of petitions have been trans- 
ferred to, and adjudicated upon by, other tribunals, 
or, if retained by Parliament for its consideration, have 
been placed on an entirely different footing, and had 
the method of their procedure entirely recast : the 
petitions containing claims against the Crown have 
never been transferred or altered in form, but have 
been retained by Parliament in their original shape, 
and thus have gained exclusive right to the title 
** petition of right " solely by the disappearance of all 
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the other petitions which formeirly shared with them 
this name. The reason and manner of this change 
was as follows : — 

In course of time the facilities of petitioning, which 
were afforded to the people, were abused, many 
applications being made to Parliament which could 
well be disposed of elsewhere. To put a stop to 
this abuse, the Statute of Petitions (a) and 
Ordinance of Petitions (b) were proclaimed, by which 
an effort was made to diminish the number of 
parliamentary petitions by transferring elsewhere 
such petitions as were specified in the statutes, 
leaving as a residuum the applications which could 
properly be made to Parliament. This residuum 
was afterwards divided into three divisions, viz.. 
Bills of Parliament, Bills of Council, and Bills 
of Grace, and the practice and procedure, which 
were originally the same upon all petitions, were 
also divided into three kinds. 

Bills of Parliament were now heard and deter- 
mined in open Parliament, and on the royal assent 
being given to them, they became what we should 
now call Acts of Parliament. The procedure of 
Bills of Council, in which class were included all the 
rest of the parliamentary petitions, except those for 
which the personal answer of the King was requisite, 
was entirely reformed. They no longer went 
before Parliament to be referred to a commission, 

{a) 8 Ed., I. 
(b) 12 Ed., I. 
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but the council itself took the place of the com- 
missiooy ^and with extended powers investigated, 
heard, and determined them. Soon afterwards, 
it became usual for the council to deal with different 
sections of such petitions by committees of its own 
number, and these committees became, in course of 
time, independent tribunals ; the Chancellor became 
the head of the Court of Chancery ; and such 
Courts as those of Privy Council, Star Chamber, 
and Requests, came into existence, and gradually 
assumed jurisdiction in all such cases as had formerly 
been committed to them, to the exclusion of the 
Council from which they sprung. 

While these changes were being developed, with 
regard to such of the Parliamentary petitions as 
were Bills of Parliament, or Bills of Council, the 
position of Bills of Grace, in which class were 
included those which contained claims against the 
Crown, remained the same as they were, unaffected 
by any of the statutes or orders, except that it was 
no longer necessary for them to be sued in Parlia- 
ment, but they might be " baillez au Roy mesmes." 
An answer or endorsement had still to be obtained 
from the King; and the Commission still issued 
thereon to investigate the suppliant's title, and then 
hand over the matter to a court of law. This 
procedure has lasted until the present day absolutely 
unchanged, a genuine relic of the old practice. It 
is thus that petitions containing claims against 
the Crown become the sole possessors of the 
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title borrowed from the endorsement^ "petition 
de droit." 

In the year 1860, however, this procedure was 
considered cumbersome and obsolete; and an Act 
was passed, known as BovilPs Act, which, without 
abolishing the old, introduced as an alternative a 
new mode of procedure. According to that Act 
and the subsequent Judicature Act, the petition may 
be entitled in any Division of the High Court of 
Justice, in which the subject matter, or any material 
part thereof, would have been cognizable if the 
same had been a matter in dispute between 
subject and subject; and, so far as applicable, 
the practice and course of procedure in an action 
or suit between subjects shall extend to petitions 
of right. 

The petition must state the name and address of 
the suppliant, and must set forth with convenient 
certainty the facts entitling the suppliant to relief. 
It must be left with the Home Secretary, for Her 
Majesty's fiat, which is obtained without fee. The 
most important characteristic pf a petition is that 
it must be addressed to Her Majesty, and cannot 
be addressed to any person but the Crown, 
e.g.9 it cannot be addressed to the wife of the 
King, or the husband of the Queen ; because 
to be sued by petition is the special prerogative of 
the Sovereign, and does not extend to his or her 
consort. 

The conclusion that a subject cannot be sued jointly 
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with the Crown upon a petition of right foHows from 
the premisses. Although some opinions do not 
agree with this conclusion, an examination of the 
earlier cases upon petition of right does not shew 
that the subject could be made co-respondent with 
the Crown at any stage of the proceedings ; but it does 
shew that where the Crown and a subject are both 
implicated in some matter, each is proceeded against 
by the appropriate remedy — the King by petition, and 
the subject by assize. To meet the inconveniences 
which arise from the double nature of this procedure 
the following plan was devised :— in cases where a 
subject sought relief against the Crown and others, 
a petition of right was to be presented by the 
suppliant to the Crown alone, concluding with a 
special prayer that the subject might be allowed to 
sue the Crown, either personally, by petition, or in 
the person of the Attorney-General by ordinary suit, 
joining any other persons that might be necessary. 
Upon this prayer being acceded to, if it became 
necessary to join other parties with the Crown, the 
suppliant must abandon his petition, and commence 
and prosecute an ordinary suit against the Attorney- 
General and such other person, or persons. This 
became the recognized method which was always 
adopted. 

In a case where a subject has a claim against the 
Crown and the captain of a man-of-war, can he also 
commence his case by way of petition followed 
by suit against the Attorney-General and the 

Q 
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captain of that vessel (a) ? Can he put in a 
petition for the damage caused by the negligence 
of a captain of a man-of-war ? To solve this 
question we must investigate the cases in which 
petition of right will lie, and those in which it will 
not lie. 

Cockburn, CJ., said : — " The only cases in which 
the petition of right is open to the subject are : where 
the land, goods, or money of a subject have found 
their way into the possession of the Crown, and the 
purpose of the petition is to obtain restitution, or, if 
restitution cannot be given, compensation in money ; 
or, when a claim arises out of a contract as for goods 
supplied to the Crown, or to the public service " {b) ; 
and his words were recently adopted by the Judicial 
Committee of the Privy Council. The remedy is 
thus held to extend to cases of property wrongfully 
taken or withheld, and to damages, liquidated or 
unliquidated, for breach of contract. It has received 
an extension by later statutes; but the general 
tendency of the legislature is not favourable to its 
extension. 

Mr. Williams, explaining the Petitions of Right 
Act, i860, says that a petition of right will lie for 
the recovery of land or goods, or any right in, or to 
the same, and that it will lie to enforce the grant of a 
right to work minerals, and even for breach of a 

(a) In Germany I have beard of instances where a man 
brought an action against the Government and a captain as joint 
defendants. 

(b) Fiather v. Tki Quien, 6 B. & S., 293 ; Broom, Constitution, 
p. 239. 
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contract, resulting in unliquidated damage ; and he 
suggests that it may lie to relieve against forfeiture 
of a lease. Mr. Clode divides cases of petitions 
of right into four classes, namely: — (i) claims for 
the restitution of property wrongfully taken and 
detained by the Crown; (2) claims arising out of 
some contract made between the Crown and a 
subject ; (3) those in which certain equitable claims 
have been sought to be enforced against the Crown ; 
and lastly (4), those in which certain specified claims 
are made enforceable by this means by statute. He 
adds that this classification of cases includes every 
instance in which a subject has, up to the present 
time, rightly or wrongly succeeded upon a petition 
of right, and, that every decision which has been 
given in the suppliant's favour has been included, 
notwithstanding that some of them are possibly open 
to question. 

From these expressions with regard to petition 
of right by English authorities, we see that the 
most important classes of petitions of right are 
petitions for the restitution of property, and petitions 
for the damages for the breach of contract. In 
order to give the reader some idea of the relation of 
a subject to the Crown with regard to this question 
of indemnity, I will consider briefly these two classes 
' of petitions. 

That no man's property can legally be taken from 
him or invaded by the direct act or command of the 
sovereign, without the consent of the subject, given 
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expressly or impliedly through Parliament^ is pts 
indigena^ an ancient native right, declared to be law 
by divers statutes of England. Thus, in the charter 
of William the Conqueror, which ratified the ' laws 
of King Edward the Confessor (a), we find it 
declared that nothing shall be exacted or taken from 
a subject except only his free service, and of right 
owing to the Crown. The Crown thus fully recog- 
nised the right of private property in the eleventh 
century ; and although this essential law of property 
has often been infringed, yet Parliament has always 
interposed to protect from danger this public liberty 
to enjoy private rights of property, and to repair 
such an invasion of constitutional rights. It has 
been declared and resolved that no freeman shall be 
disseised of his freehold; that no man's lands or 
goods shall be seised into the King's hand against 
the form of the great charter and law of the land ; 
that neither His Majesty nor his Privy Council have, 
or ought to have, any jurisdiction, power, or 
authority, in any arbitrary way, to dispose of the 
lands, tenements, hereditaments, goods, or chattels 
of any of the subjects of this kingdom, but that the 
same ought to be tried and determined in the 
ordinary courts of justice, and by the ordinary course 
of the law. If there bel any infringement of a subject's 
rights, the Crown submits to have its prerogative 
openly discussed and investigated in courts of justice, 
and allows a remedy against itself, provided the 

(a) Ancient Laws and Institutions of England, 211. 
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circumstances make resort to such remedy right and 
proper. 

The petition of right against the Crown for the 
restitution of property is one of those remediesi and 
is very ancient and well-established. At first it was 
confined to the recovery of realty, but it was soon 
afterwards extended to chattels. Instances of it can 
be traced back to the reign of Edward II. Staundforde* 
writing on petitions in the year 15739 says : — 
'' Petition is all the remedy the subject hath when 
the King seiiseth his lands or takes away his goods 
from him, having no title by order of his laws so to 
do, in which case the subject for his remedy is driven 
to sue unto his sovereign lord by way of petition 
only, for other remedy hath he none." In a passage 
of the famous judgment of the Queen's Bench we 
find: — ''This court thinks that the only cases in 
which the. petition of right is open to the subject 
are where the land, goods, or money of a subject 
have found their way into the possession of the 
Crown, and that the purpose of the petition is to 
obtain restitution " (a). I will give an example of 
each of these cases where land, goods, or money 
respectively have been restored by the Crown to the 
subject. 

It has long been settled that corporeal heredita- 
ments can be recovered from the Crown, but the 
reported cases in which such recovery has been made 
are not so numerous as might have been expected. 

(a) Piothir v. Thi Qtmn, 6 B. & S., 257, 398. 
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A man was attained for treason by Act of Parliament, 
and thereby condemned to forfeit to the Crown all 
lands of which he was seised ; an office found that 
he was seised at the time of forfeiture of certain 
landsi which were not his but another man's ; it was 
held that the other man could recover them from the 
Crown by petition (a). A modem case on this point 
is Palk V. The Queen. 

Nexti as regards the restoration of goods. Although 
we cannot fix the exact date from which the subject 
could bring such a petition, we find in the reign of 
Henry VI. all the justices agreeing that a man shall 
have petition to rehave his goods and chattels in 
certain cases. We have also an early case, very 
often quoted, which is the case of Conrad of Coleme. 
There the suppliant had, conjointly with a Dutchman, 
sent a cargo of oats to London, which were shipped 
from Cornwall in the latter*s ship, and when it 
arrived in London war had been declared between 
England and Holland. The ship and cargo were 
seized as the property of an enemy, but as half the 
cargo belonged to the Englishman, he petitioned for 
its recover}' and obtained it. I have made careful 
search to find a well-known instance of a ship being 
recovered by way of petition, but in vain. But in 
the whole field of law there does not appear to be 
any very recent cases for the recovery of this kind of 
chattel. 

Now let us take a case where, during the wrongfiil 

(a) Y.B.. 33 Hen. VIII. 
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possession of a chattel by the Crown, it has been 
either lost or destroyed. Can the owner recover the 
value of the chattel in money from the Crown ? 
It is sometimes urged that such a compensation 
would be in the nature of damages for conversion, 
that is, a tort, for which the Crown is not liable ; 
but the dicta of many important cases are in favour 
of the subject's right of recovering the value. If 
money in the hands of the Crown is recoverable, it 
is no wonder that the owner of a specific property 
can recover its value, if the property itself has been 
converted to the King's use. 

Money in the hands of the Crown is recoverable 
by petition. The most usual way in which, 
at the present day, a subject's money finds its way 
wrongfully into the hands of the Crown, is when it 
is paid to the Crown under a mistake, or under pro- 
test in the form of duty or tax. In such cases, 
should the tax or duty prove to have been wrongly 
levied, the whole or part of the amount so paid 
appears to be recoverable. Thus, in the case of 
Executors of Percival v. The Queen (a), the suppliants 
were allowed to proceed, without any objection, 
under the Petition of Right Act, i860, for the return 
of a sum of ^'iso on account of a payment in excess 
of stamp duty on probate made by the suppliants, and 
they were successful upon the merits of the case. 

In the year i86g, a question relating to an official 
salary arose between the Crown and one of its 

(a) 1864, 33 L. J., Ex. 289. 



servants, and was adjusted by this process in favour 
of the latter. The case is very interesting. 

One Burke, had been prothonotary, with a salary 
of 3fi>5oo Irish, equal to 3^1,384 currency. The 
office was abolished, and he was made master with a 
salary of £1,000, with a condition in the Act that he 
should receive, in addition, the difference of £^384 
sterling. A subsequent Act increased the salary of 
a master to £'1,400, and the question was, whether 
he was still entitled to the additional sum of £^384 a 
year. The court decided in favour of the claimant, 
on the ground that the £2!^^ a year was given by 
way of compensation for the loss of the former office, 
and gave judgment for the claimant for the amount 
in question. 

It appears, then, that money of the suppliant, 
which has been paid into the hands of the Crown, 
may under certain circumstances be recovered back, 
even although the sum is not earmarked ; but it 
must not be supposed that in cases in which the 
Crown has merely received money from some third 
party, for the benefit of the subject possibly, that the 
subject can recover it from the Crown by petition. 
The first time in which an attempt of this sort was 
made was in the year 1845, in the Baron de Bode^s 
case. There the petition was for money received by 
the Crown to the 'use of the suppliant. As such a 
case is one very likely to recur when the property 
of a civilised people is destroyed by the mob of an 
uncivilised country, and compensation is paid by the 
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government of the latter to that of the former, I 
will mention this case at some length (a). The facts 
of the Baron de Bode's case were shortly as follows :— 
The suppliant was a British subject, whose property 
had been, after a decree of a French court, confiscated 
by the French Government. By the Treaty of 
Paris the French Government bound themselves to 
make compensation to a certain class of British 
subjects who had suffered loss by undue confiscation, 
and they paid money to certain commissioners in 
England to satisfy these claims. After payment of 
them there remained a balance of about ^soo,ooo, 
which was paid into the government account at the 
Bank of England. The suppliant, who had 
received nothing, and who claimed to be within the 
class of British subjects entitled to compensation, 
being unpaid, claimed the value of his property 
confiscated. The court, after intimating that a 
petition might lie for the recovery of money, decided 
against him upon the ground that no money had 
been received by the Queen for the suppliant's use, 
and gave no further decision upon the point, whether 
or not, if it had been a petition to recover, it would 
have been successful (6). 
I will give one more decided case (c), the case of 

{a) Perhaps this may serve as a guide or reference to people 
whose property was destroyed by, the Chinese Boxers ; as it is very 
probable Uiat all the governments concerned will get damages, 
more or less, from the Chinese Government after the settlement of 
the present trouble. 

A) S Q.B.. 208. 

m This may be interesting and instructive to lawyers and 
mercnants in view of the present trouble in China. 
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Rustomjee v. The Queen (1876). The facts of this 
case briefly were as follows : — The suppliant was a 
merchant at Hong Kong, who, when war broke out 
between England and China in 1838-1839, had a 
claim of a large amount against a Chinese merchant. 
Upon the suppliant leaving Hong Kong, he forwarded 
particulars of his claim to H.M. Superintendent of 
the Trade of British Merchants, who promised that 
Her Majesty would compel the Chinese Government 
to pay the same when terms were arranged between 
the two governments, that the claims should be 
insisted upon against the Chinese Government, and 
the amount should be paid to him when received 
from the Chinese Government. On the 26th of 
August, 1842, a Treaty of Peace was signed between 
the Queen and the Emperor of China, whereby the 
latter agreed to pay to Her Majesty the sum of 
3,000,000 dollars as and for the amount of debts due 
to British subjects, of whom the suppliant was one. 
And the said sum was paid to the plenipotentiary of 
the Queen for the purpose of paying the said 
suppliant and others. The suppliant did not receive 
payment either in Canton or London. The Crovni 
demurred to the petition. Lord Coleridge, C.J., 
delivered the unanimous decision of the court and 
said: — "We do not, indeed, doubt that, on the 
payment of the money by the Emperor of China, 
there was a duty on the part of the English sovereign 
to administer the money so received according to the 
stipulations of the treaty. But it was a duty to do 
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justice to her subjects according to the advice 
of her responsible ministers ; not the duty of an 
agent to a principal, or of a trustee to a cestui 
que trust. If there has been a failure to perform 
that duty, which we only suggest for the sake of 
argument, it is one which Parliament can and 
will correct, not one with which the court of law 
can deal" (a). 

By the English constitution, not only is private 
property inviolable, but the Crown is the fountain 
of justice. No wonder, then, that property wrong- 
fully taken away by the Crown or its officers is 
restored to its owner. The right of the subject 
and the Crown's benevolence do not, however, stop 
here. A petition of right will also lie for the 
recovery of damages for breach of contract. 
Although it is only in recent times that the liability 
of the Crown for breach of contract has been 
determined, it is now well established. The 
leading case is Thomas v. The Queen (b). As this 
case is a well-known one, and is referred to by 
many authors, there is ample excuse for giving it 
in detail. 

It was sought to recover unliquidated damages 
for breach by the Crown of a contract entered into 
between the suppliant and the Crown. The 
suppliant's case was as follows : — Previously to the 
year 1859, the suppliant had invented a system 

{a) L.R., 2 Q.B.D., 69. 
(6) L.R., 10 Q.B., 31 ; 1874. 
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of heavy rifled artillery, and desired that the same 
should be adopted by the public departments of Her 
Majesty's service. It was mutually agreed between 
the suppliant and the Secretary of State for War 
that, upon certain conditions, in the event of the 
invention being approved of and being adopted in 
Her Majesty's service, a reward should be given 
by Her Majesty's government to the suppliant. All 
conditions precedent had been fulfilled, yet the 
amount of the reward or any part thereof had not 
been paid to the suppliant. The Crown demurred 
to this petition on the ground that a petition of 
right will not lie for any other object than specific 
chattels or land, and that it will not lie for breach of 
contract nor to recover money claimed either by 
way of debt or damages. After pointing out that 
the form of judgment provided by Bovill's Act 
would be applicable to a case in which it appeared 
to the court that the plaintiff was entitled to be paid 
damages for the non-fulfilment of a contract, and 
alluding to the general impression that existed at 
the time of the passing of the Act that a petition of 
right was maintainable for debt due or a breach of 
contract by the Crown, the court proceeded to examine 
the grounds upon which this general impression was 
founded. In the first place the court admitted that 
there was no statute giving any such right, which, if 
it existed at all, must exist at common law; and 
after citing many cases, and referring to many dicta, 
concluded with the words : — '' We think, therefore. 
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that we are bound by the Banker's case [a) to hold that 
judgment on this demurrer should be for the 
suppliant." 

This judgment was chiefly founded on the Banker's 
case, and has been regarded by many authorities 
as establishing the principle that a petition of right 
lies for damages for breach of contract. 

It is sometimes said that the Banker's case should 
not be relied upon as a precedent for the case of a 
petition of right, because that case, to begin with, was 
not one of petition of right at all, but a proceeding to 
obtain a debt due from the Crown, not by suing the 
Crown directly, but by petitioning the barons of 

{a) The Banker's Cast above referred to is a very important one 
from tne constitutional point of view with regard to private property. 
After the Restoration, the Crown had frequently been accommodated 
by bankers with loans of money, on the security of the public 
revenue ; and, for repayment of such loans with interest, the practice 
had been to give tulies and orders on the exchequer for paying 
principal and interest out of the first moneys paid to the funds 
pledged as security In 167 1, the King, having resolved on a new 
war vdth the Dutch, in order to supply his necessities, resorted to 
the expedient of closing the Exchequer, which was executed by 
postponing payment there on orders previously issued. This post- 
ponement ot payment continued so long that the bankers abandoned 
all hope of ever receiving the principal of their debt. However, 
the lung, in 1677, granted them annuities out of the hereditary 
excise, equal to six per cent, interest on their several debts, 
redeemable on payment of the principal. The payment of these 
annuities fell into arrear in 1683, aind continued so at the Revolution ; 
and thereupon suits were commenced to enforce payment of the 
arrears. The proceeding was by petition to the Barons of the 
Exchequer for payment of arrears of the annuities granted, 
whereupon two questions arose : first, whether the grant of the 
King was good so as to bind his successors, and continue a charge 
upon the revenue ? This was decided in the affirmative. Secondly, 
whether the petitioners had adopted a proper remedy for recovery 
of the arrears ? A majority of the judges held that a proper remedy 
had been adopted by the petitioners. Notwithstanding the final 
decision in favour of the bankers, they eventually received only 
one-half of their debt, that is an interest of 3 per cent. See also 
stats. 12 & 13 Will. III., cc 12, 15. 
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the Exchequer, and, secondly, because the true point 
of that case was not whether a petition of right 
would lie, but whether a petition to the barons of 
the Exchequer would lie for such a purpose. This 
criticism may be correct : and the decision in Thomas 
y. The Queen may perhaps be better supported on the 
ground of expediency than that of reason and 
precedent. But whatever doubt may exist as to the 
ground and the circumstances upon which the 
decision is based, it would be wrong to suppose that 
the decision itself has been received with anything 
like disfavour or hostile criticism in superior courts. 
On the contrary, it has been accepted by the Court 
of Appeal and the Judicial Committee of the Privy 
Council. Moreover, it has been followed in many 
later cases (a). 

This principle of English law, that petition of 
right will lie for the recovery of damages for breach 
of contract, is in accordance with that of foreign 
systems of law, the only difference being the name 
of the title. In the former it is called petition of 
right to the Crown ; while in the latter, an action 
against the Government, or State, in the capacity of 
a private person. In German law the State, with the 
capacity of a private person, called fiscus, is bound to 



(a) See Kinloch v. R«g., "Times." March 22nd, 1885; Eyre 
V. Rig., " Times, ' ' June 8m, 1886. As to the claims between govern- 
ment and the various contractors for public works, see '* Return 
from the Lords Commissioners of Her Majesty's Treasury of every 
Petition of Right which up to the date of return has been presented 
to and fiated by Her Majesty under the Act 23 & 24 Vict., c. 34 " 
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perform the contract into which it has entered with 
other private persons (a). 

The redress recoverable by means of a petition of 
right is not confined to the restitution of property, 
and the recovery of damage for breach of promise, 
that is to say, merely common law rights, but it also 
extends to equitable rights of this nature. As 
judgments of equity are generally in the nature of 
commands, and the means which it employs to 
enforce its judgments are by attachment of the 
person and by requestration, it was thought formerly 
that no such petitition would lie in the Court of 
Chancery. But in recent times, i.e., about 80 years 
ago, petitions of right began to invade the territory 
of equity; and the Crown's benevolence is now 
shewn also in this branch of justice. It appears to 
have originated in a practice of bringing a petition 
of right, and thereupon obtaining the consent of the 
Crown to be sued as subject through one of its 
superior officers, usually the Attorney-General. 

The first case in which this course seems to have 
been adopted was Clayton v. Attorney-General (6), in 
the year 1834. ^^ ^^at year Clayton, the lessee of 
certain lands held of the Duchy of Cornwall, having 
been refused a renewal of such lease, sued a petition 
of right against the Crown, in whom the Duchy was 

(a) Zom, Das Staatsrecht des Dtutschen Riichs; Hue de Grais, 
Handbuch d. Vetfassvng u Vervualtung ; Meyer, G., Lehrb. d. Deutsch 
Staatsrechts : Laband, Das Staatsrecht d. Deutscken Reichs; Bomhak, 
AUgcmeine StaatsUhre. 

(h) I Cooper's Repts. in Chancery, temp. Cottenham, 97. 
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vested. But as the proceedings by petition of right 
in such a matter was unusual, it was agreed that a 
bill should be filed. A bill was put in accordingly, 
and an answer was put in by the Attorney-General. 
Ultimately the bill was dismissed. Three years later 
a similar course was adopted with regard to another 
petition against the Crown. In Taylor v. A ttomey- 
General (a), King George IV. granted to the Duke of 
York, by letters patent, all the mines within the 
province of Nova Scotia. At the time of the grant 
of those letters patent, Cape Breton was a part of 
this province, but there was some doubt whether the 
mines therein were intended to be included in the 
lease. At the death of the Duke, His Majesty 
claimed the mines in Cape Breton and granted an 
agreement for a lease of them to other persons. 
The executors of the Duke thereupon presented a 
petition to His Majesty in his High Court of 
Chancery, of which the prayer was in the following 
words : — 

'' That His Majesty would be graciously pleased 
to order that right be done in the matter aforesaid, 
and to indorse his Royal declaration to that eEfect on 
the petition, and to refer the same to the Lord 
Chancellor in the Court of Chancery ; and that the 
plaintiEfs might thenceforth prosecute their complaint 
in such Court against the Attorney-General as 
representing the rights and interests of His Majesty, 
and also against such other persons as might be 

(a) 8 Sim., 413. 



241 

necessary and proper according to the rules of equity, 
and that they might be at liberty to make the 
Attorney-General a party thereto ; and to pray and 
obtain such relief in the matters therein mentioned 
as should be just." 

To this His Majesty was pleased to return the 
following answer : — •* Let right be done." Thereupon 
the plaintiffs presented their petition to the Chan- 
cellor, praying that they might be at liberty to file 
a bill in the Court of Chancery against the Attorney- 
General as representing the rights and interests 
of His Majesty, and against other persons. The 
Lord Chancellor then made the order asked for, 
upon which the case proceeded against the Attorney- 
General. The Attorney- General put in an answer ; 
but the plaintiffs succeeded in getting judgment in 
their favour. 

These two cases are the only authorities previous 
to the passing of the Petitions of Right Act, i860, 
for saying that the Crown is liable on claims in 
equity. Although an able writer on the subject of 
petition of right says that, properly speaking, they 
are not petitions of right, but only voluntary sub- 
missions of the crown to the authority of the court 
for the purpose of deciding particular questions; 
still, we find that they have been used as precedents 
and authorities by the courts and legal writers ; and 
this course of proceeding against the Crown in 
Chancery seems to have become fully recognised. 
The Petitions of Right Act, i860, does not change 

R 
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the liability of the Crown, or in the least degree 
diminish its liabilityi but it only reformed its 
procedure and facilitated the proceedings (a). 

If the scope of petition of right is now so much 
enlarged, can the owner of a merchant ship, which 
has been injured or destroyed by the negligence of 
a ship of Her Majesty's, petition the Crown to 
make good the damage caused by that negligence ? 

(a) InKirk v. TheQiuin, L. R., 14 Ex., 558, the plaintifif demanded 
damages in respect ofa breach of contract by the Crown ^Secretary 
of State for War) in wrongfidly determining the contract (1872). In 
Jn re Tufnell, L. R., 3 Ch. D., 164, a medical officer presented tf 
petition praying to be compensated for the loss sustained by him 
from compulsory retirement : but he did not succeed. See alao 
CoofiT V. The Queen, L. R., 14 Ch. D., 311 ; 1880. 
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CHAPTER VIII. 



WHETHER A PETITION OP RIGHT WILL LIE FOR A 

TORT. 

There are hundreds of cases where subjects have 
recovered damages from the treasury by petitions of 
right, but in no single one of them has the shipowner 
obtained indemnity by petition for the damage caused 
by a collision with a ship of war. This is due to the 
broad principle of English law, that a petition of 
right will not lie for a tort. Lord Chief Justice 
Cockburn said, that the proceeding by petition of 
right cannot be resorted to by a subject in a case of 
tort against the Crown. It must not be inferred that 
every violation of right, for which an action would lie 
by one subject against another, will, if committed by 
the Crown, or its agents, against a subject, be the 
foundation of a petition of right ; or, that the rights 
and remedies which a subject has against the Crown 
by petition are co-extensive with those which he 
has against his fellow-subjects by action. The rights 
and remedies which exist between the Crown and 
its subjects have been developed on entirely different 
principles from those which exist between subject 
and subject. 

The first occasion upon which this question was 
fully discussed is the case of the Viscount Canterbury 
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V. The Queen, (a). Viscount Canterbury was speaker 
of the House of Commons, and, as such, had 
rooms in the old Palace of Westminster assigned 
to him by the King as a house of residence. In 
another room in the Palace the old Exchequer tallies 
were kept, which were ordered by the Commisioners 
of Woods and Forests to be burned. The order was 
so negligently carried out that the speaker's house, 
containing £10,000 worth of furniture, was burnt 
down in the process. This sum the petitioner sought 
to recover from the Crown. To this petition the 
Attorney-General demurred. The Lord Chancellor, in 
giving judgment, said : — ** If the master or employer 
is answerable on the principle ' qui facii per tUium 
fxcit per se,* this would not apply to the sovereign, 
who cannot be required to answer for his own 
personal acts. If it be that the master is answerable 
for the negligence of his servant, because it may be 
considered to have arisen from his negligence in 
selecting a careless servant, that principle cannot 
apply to the sovereign, in whom negligence cannot 
be imputed ; and for which, if they occur in fact, the 
law affords no remedy. I would require, I think, some 
very precise and distinct authority to establish such 
a liability, and, in the absence of any such authority, 
I cannot venture, for the first time, to lay down a 
rule which, it is obvious, would lead to such exten- 
sive consequences." The next occasion upon which 
this question has come under the notice of the court 

(a) 12 L.J., Ch., 81 ; 1S43. 
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was in the year 1864, in the case of Tobin v. The 
Queen (a). In that case a ship, belonging to the 
suppliants, was wrongfully destroyed by an officer 
commanding one of Her Majesty's ships, assuming 
to act under the authority of Her Majesty for the 
suppression of the slave trade, and suppliants sought 
to recover damages for this wrongful act. The Court 
of Common Pleas proceeded to review the authorities! 
and came to the conclusion that no precedent had 
been produced in which a claim for unliquidated 
damages, founded upon a wrong, had been main- 
tained against the Crown. 

In the following year, the case of Feather v- The 
Queen (b) was decided. There the suppliant brought 
a petition of right claiming damages for an alleged 
infringement by the Lords of the Admiralty of a 
patent granted to him by the Crown. To this, the 
Crown demurred, and the demurrer was upheld 
upon two grounds : first, because an ordinary grant 
of letters patent did not prevent the Crown from 
using the invention ; and, secondly, supposing the 
law were otherwise, the patentee would have no 
remedy by petition against the Crown, as the act 
would amount to a wrong. In giving judgment, the 
Court of Queen's Bench said, that no case had been 
adduced in which a petition of right had been 
brought in respect of a wrong, properly so called, by 
the Crown. 

(a) 33 L.J., C.P.. 199. 
{b) 6 B. & S.. 257. 
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Seeing that the result of these reviews of all the 
authorities and leading cases^.by many able judges 
is that there is no precedent for holding the Crown 
liable for tort, it [would be useless for a foreigner to 
try to find one (a). 

The sole ground of this exemption of the Crown 
from liability for tort is the maxim, ** the King can 
do no wrong." 

No one knows the exact date of the formulation 
of this maxim, and there is some controversy 
in opinion even regarding its approximate date. 
Some writers insist that the maxim was not recog- 
nised until long after the constitution had assumed 
its present form ; but, as we see in the record of the 
trial of Charles I. (1660) that Lord Bridgman, C.B., 
the presiding judge, strongly upheld the doctrine, 
" the King can do no wrong," we can infer that this 
maxim must^have had a'recognised meaning of some 
kind at this time. 

Blackstone [regards this principle as a necessary 
and fundamental principle [of the English constitu- 
tion, and| ascribes its origin to remote times. So 
long ago as the time of Bracton, we find the follow- 
ing words : — " Ipse autem Rex non debet esse sub 
homine ; sed sub Deo et ^sub lege, quia lex facit 
Regem " (6) ; and many other early writers discuss 



(a) In the Canterbury case, the Chancellor, Lord Lyndhuret : 
in the Tobin case. Erie, L.C.J., and Williams, Willes. and 
Keating, JJ. ; in Feather's [case, Cockburn, C.J., Blackburn, 
Compton, and Mellor, JJ. 

(b) Bracton, De Ugibus, lib. i. cap. 8. fol. 5. 
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this principle. We can, therefore, safely infer that 
this maxim is one of long standing. 

If it has thus existed from early times and 
descended to the present, through many changing 
generations, it is only natural that it should have had 
several meanings and received many different 
explanations. The meaning of this maxim is some- 
times thought to be that there is no remedy for any 
personal delinquency of the King ; but this idea, 
though not incorrect, is still too narrow. It is also 
sometimes used in the sense that the King is not 
personally responsible for his political acts, but that 
his advisers are responsible for them ; and the 
authors who adopt this interpretation attribute to the 
maxim the double effect of increasing the security of 
the Crown by exempting it from the odium of un- 
popular acts of government, and of increasing the 
power of the Crown to correct maladministration: 
but this interpretation also, although correct, does 
not seem a complete one. In my opinion, the 
maxim must be taken to refer both to the political 
and judicial position of the Crown. At the time 
when this maxim first came into prominence, the 
distinction between public and private laws was less 
clear than it is at the present day ; and the maxim 
itself was used indiscriminately for political and 
judicial purposes, for the benefit of the Crown 
as well as for that of the nation as a whole. 
The only restriction, if it can be so called, on the 
application of the maxim, is that it is not applicable 
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to the King in his private character, but only to the 
King in his official character. This acts as a safe- 
guard against any aggression by the Crown on the 
liberty of the individual. 

Every official act of the Crown must be done in 
the manner prescribed by law; an act done under 
colour of the royal authority, but not in the legal 
manner, is not an official act of the Crown ; and, 
accordingly^ no legal wrong can be done by the King, 
because aU his official acts are done in accordance 
with law. There is thus a legal distinction between 
the King as a corporation sole, and as an individual 
person. Blackstone (a) says: — ** The law ascribes to 
the Kin^, in bis political capacity, absolute perfec- 
tion. The King can do no wrong, which ancient and 
fundamental maxim is not to be understood as if 
everything transacted by the Government was, of 
course just and lawful, but means only two things. 
First, that whatever is exceptional in the conduct of 
public affairs is not to be imputed to the King, nor 
is he answerable for it personally to his people ; for 
this doctrine would totally destroy that constitutional 
independence of the Crown, which is necessary for 
the balance of power in our free and active, and, 
therefore, compounded constitution. And, secondly, 
it means that the prerogative of the Crown extends 
not to dp any injury; it is created for the benefit of the 
people, and, therefore, cannot be exerted to their 
prejudice. The King, moreover, is not only incapable 

(«) X Black., 357, 
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of doing wrong, but even thinking wrong ; he can 
never mean to do an improper thing : in him is no 
folly or weakness." 

The reason why a King can do no wrong was 
explained by Finch, one hundred and forty years ago, 
in a peculiar manner, using the name of God for 
the purpose, as follows: — "The King's supreme 
sovereignty makes him immediate under God ; the 
power of God is always joined with justice and 
truth ; for to do wrong is not omnipotency, but a 
thing of weakness and impotency : so it is with the 
King ; he cannot be a disseiser, he can be no wrong- 
doer, for he is all justice, he shall never be estopped. 
Judgment final in a writ of right doth not conclude 
him, for he is all truth ; Veritas and Justitia are the 
two supporters that so uphold his crown." 

As it was formerly the custom in all countries, and 
still is so in many countries, to associate the Crown 
with God, I do not say that this explanation is 
utterly valueless ; but it is not a doctrine which can 
be urged upon learned gentlemen who do not believe 
in God, or know the exact nature of God : and 
another explanation must be sought. 

As the King is the sovereign of a state, and as such 
is the law-making factor, if the power to punish him 
were vested in any tribunal, there would soon be 
an end of the constitution, by destroying the free 
agency of one of the constitutional parts of the 
legislative power. As we know, he is the head of 
the executive and cannot be held liable without 
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overturning the whole administration of government. 
I have already explained how and why the courts 
give their judgment in the name of the Crown, and 
thati consequently, the Crown cannot be proceeded 
against before them. It would, indeed, be impossible 
to furnish any adequate remedy against the Crown, 
without infringing the dignity and destroying the 
sovereignty of the royal person by setting up a 
superior power possessed of authority to call him to 
account, or by making him personally liable for his 
wrongful acts. Therefore, by setting the person of 
the Crown out of the reach of coercion and criticism, 
the public peace and the security of the government 
is maintained. 

The maxim, " the King can do no wrong," is said 
to be a maxim of English law, and undoubtedly is an 
English expression of native English origin, and 
presents the conception most clearly and definitely. 
But the necessity for its existence is common to 
every monarchy, and its spirit is recognized and 
adopted in Germany, Russia, Austria, and elsewhere. 
We have no expression corresponding to this maxim 
in our Japanese jurisprudence, but we adopt the 
same principle in practice, and have done so for more 
than two thousand five hundred years. The first 
occasion on which it was brought to the notice of an 
English court was in 1893, when Nobushige Hozumi, 
the chief professor of the College of Law of the 
Imperial Japanese University, and an English 
barrister, solemnly declared and affirmed to the 



British Court that, ** according to Japanese law, the 
Emperor of Japan can do no wrong. His Majesty is 
sacred and inviolable. He cannot be sued in person 
or by representation for damages for any misconduct 
or negligence of an official in his service, whether in 
the discharge of such officials' duties or otherwise." 

The more closely the safety and prosperity of a 
nation are connected with the inviolability of the 
Crown, the wider must be the application of this 
maxim. Toward the end of the nineteenth century, 
when the idea of the state or imperialism is so 
strongly held by statesmen, we find that the maxim 
becomes more and more prominent, and it has been 
adopted even by a state with a republican form of 
government, not, it is true, under this title, but, at 
any rate, in spirit and reality (a). 

The maxim is true not only in the sense that the 
law presumes that what the sovereign does personally, 
will not be wrong, but also in the sense that, what 
the sovereign does by the medium of his servants 
acting at his command, cannot be a wrong in the 
sovereign, because, if the command be unlawful, it is 

(a} In 1855, the United States recognized the principle of the 
liabihty of the State to be sued by subjects, and constituted the 
Court of Claims for the hearing of such actions. The jurisdiction 
of the Court was limited to claims founded upon any law of 
congress, or upon any regulation of an executive department, or 
upon any contract with the government (10 U.S. Statutes at Large, 
612, Ch. 122). These words of the statute have been iudicially held 
to exclude, by the strongest implication, demands against the 
government founded on torts, and that, for reasons very similar to 
those explained above, in support of the maxim that " the King can 
do no wrong." Gibbons v. United StaUs, 8 Wallace, 269, 275. Lang- 
ford V. UniUd StaUs, zz Otto., 341. 
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in law no command, and the servant is responsible 
for the unlawful act as if there had been no command. 
Locke said that the King's authority being given him 
only by the law, he cannot empower any one to act 
against the law, or justify him, by his commission, 
in so doing (a), Cockburn, C.J., said : — " From the 
maxim that the King can do no wrong it follows, as 
a necessary consequence, that the King cannot allow 
wrong to be done ; for, to authorize a wrong to be 
done is to do a wrong, and, as the wrongful act done 
becomes, in law, the act of those who authorize it to 
be done, it follows that the petition of right which 
complains of a wrongful act by the Crown, or by the 
servants of the Crown, discloses no right to redress, 
for, as in law, no such wrong can be done, no such 
right can arise, and the petition which rests on such 
a foundation falls to the ground" (6). 

The suppliant who wants to make the Crown 
liable for the act of one of its officers, rests his claim 
upon a supposed analogy between the relation of 
servants to masters, and that of persons in the 
Crown's service to the Crown, and says that as a 
master is liable for any wrong done by his servants 
in the course of their employment in his service, so 
the Crown ought to be held responsible for any 
wrong done by an officer in the course of his employ- 
ment. But this argument fails because there is no 
such analogy in fact. 

(a) Civil Government, Locke's Works, ii. p. 2x5. 
(6) See also Hale's Pleas o/ih$ Crown, 685. 
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In order to understand the reason of this difference 
between these two kinds of relations, it is necessary 
first to understand the real position of an officer of 
state generally, and to see what is the nature of 
an appointment by the Crown to an office in its 
service. 

On this point there is much controversy among 
writers ; and the subject has been greatly developed 
in the jurisprudence of Germany, France, and other 
countries of Europe. The reader may be referred 
for further research on this subject to such works as 
those of Meyer, Laband, Burnhak, Stein, and Gneist ; 
and we will examine the doctrine of English law. 

The Crown, by English law, is entrusted by the 
constitution with the sole power of creating such 
offices as may be required, for carrying on the public 
service, or maintaining the dignity of the state. It 
has also, by virtue of the prerogative, aright to make 
choice in all cases of the persons who are appointed 
to fill places of trust and emolument under the Crown, 
and to dismiss them from office, at its discretion. 
Every office and employment in the public service 
derives its authority either directly or indirectly from 
the Crown; and every such office is accounted 
honourable in the eyes of the law, because it implies 
a superiority of abilities on the part of the person 
appointed to it. It has been said that offices are in 
the gift of the Crown, because the law supposes that 
no one can be so good a judge of the merits and 
qualifications of public officers as the sovereign by 
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whom they are employed (a). When we consider 
that, to start with, it is the duty of the sovereign to 
govern the country, and that the position which he 
occupies in it is supremci it, is only reasonable that 
he should be free to secure the services of the wisest 
and ablest men for the offices of the state. 
Accordingly the British constitution distinctly 
recognises the right of the sovereign to make choice 
of all his officers of state. Commenting upon the 
exercise of this branch of the royal prerogative. Lord 
Brougham has declared that it is in the unquestioned 
power of the Crown to choose and to change its 
servants, and that no one would think of questioning 
the foundation of this power, of objecting to its 
existence, or of wishing to restrict it, provided that 
it is exercised on grounds capable of being stated 
and defended (6). 

As regards the political servants of the Crown^ 
although it is the undeniable right of either House 
of Parliament to advise the Crown upon the exercise 
of this prerogative, this right cannot be pressed so 
far as to render the sovereign accountable to 
Parliament for his conduct in changing his advisers, 
or as to entitle Parliament to question his motives 
for dismissing ministers who have lost his confidence. 
As regards the non-political servants of the Crown, 
there is little difference. They are practically 
disqualified for political life, and this exclusion from 

(a) Bowyer, Const. Law, 147. 

(b) Mirror 0/ Part., 1835, p. 28. 
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the political arena is the price they pay for their 
tenure of office, which is virtually conditional only 
on their good behaviour. But being appointed by 
the Crown, they hold their offices technically and 
legally during the pleasure of the Crown. Such a 
power is indispensable, in order to give to the Crown 
authority over those by whose agency and assistance 
his ministers carry on the public business (a). Naval 
officers are one class of the non-political servants of 
the Crown, and I have already explained and illustrated 
their legal position in the previous description of 
the general relation between the Crown and the navy. 
Indeed, in this department of government the Crown 
exercises its prerogative with more freedom than in 
any other ; and in the appointment, promotion, or 
dismissal of naval officers, and of persons employed 
in the civil branch of the Admiralty, political 
distinctions are almost invariably overlooked (6). 

The statements of the text-books in English con- 
stitutional law give us the impression that, in order 
to constitute a subject a Crown officer, there must be 
consent on the part of the subject, and then there 
must be an offer and an acceptance, i.e., an agree- 
ment between the Crown and the subject. But it 

(a) The Crown generally exercises this power, which belongs to 
it abrolutely in law, on the advice of its responsible ministers, and, 
in exceptional cases, upon addresses from the two Houses of 
Parliament. 

(6) It is universally recognised to be the duty of those who are 
entrusted vnth the patronage of the Crown, to be guided in the 
distribution of promotion and professional employment in the army 
and the navy by the rules ot the service and merits of the case. 
(Gray, Pari. Govt, p. i6o). 
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must not be understood that this agreement consti- 
tutes such a contract between the Crown and the 
subject as that which generally exists between 
master and servant, or employer and employee, for 
the position of the Crown does not allow it to enter 
into such a contract with its subject. Some writers 
have even positively and clearly affirmed that between 
the Crown and the servant who enters into its 
service there is nothing in the nature of a contract. 

I do not agree with the reasoning used by a 
learned judge to distinguish these different relations, 
but I quote it here only to show the reasoning em- 
ployed by English lawyers (a). Thus, from whatever 
standpoint of law we view the question, we find that in 
England petition of right will not lie for a tort com- 
mitted by a public servant (6). Consequently, a ship- 
owner cannot petition the Crown to recover for 
damage caused by the negligence of the captain of a 
ship of war. 

{a) In delivering the judgment in the case of Tobtn v. The Quern, 
Erle» C. J., said : — *' We think that the supposed analogy between the 
relation of the Queen to a captain in Her Majesty's navy, and the 
relation of a master to a servant, fails in the following respects : — ist, 
that the Queen does not appoint a captain to a ship by her own free 
will, as a master chooses a servant, but through an officer of state 
responsible for appointing a man properly qualified ; 2ndly, that 
the will of the Queen alone does not control the conduct of the 
captain in his movements, but the sense of professional duty ; and, 
3raly, because the act complained of was not done by order of the 
Queen, but by reason of a mistake in respect of the path of duty." 
33L.J.,C.P., 205. 

(6) This exemption from procedure by way of petition of right 
in cases of tort has been waived by the Crown in various colonial 
statutes ; but in the United Kingdom the Queen, acting through her 
servants, cannot be liable for Mrrongful damage. Anson on Constitu- 
turn, ii., 476 ; Attorney-General of Straits Settlement v. Wemyss, 13 App. 
Cas., 192. 
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The damage which is suffered by the owner of a 
merchant ship from a collision with a man-of-war 
may amount to a very large sum, sometimes sufficient 
to make him bankrupt ; therefore, the Crown is 
always willing, in justice and benevolence^ to make 
the sufferer compensation, as it has done to the 
owner of a ship which was lost in its service (a), or 
as it has paid a debt owed to the suppliant's husband, 
who was attainted (6). But such a payment is made 
as a matter of grace, and not of right ; and we must 
be very careful to remember the distinction. 

It was at one time thought that it was sufficient 
if the suppliant's claim against the Crown was 
founded on justice, for him to shew that he had what 
is popularly called a moral claim upon the gratitude 
or benevolence of the Crown. Such a view was also 
entertained by so able a lawyer as Mr. Anstey, who, 
in his letter to Lord Cottenham as to the law and 
practice upon Petition of Right (1845), defines a 
petition of right to be a suit of the subject to the 
sovereign in every case where there is a failure of 
the necessary jurisdiction in any inferior court for 
doing him justice. The criterion which he proposed 
to set up for enabling anyone to judge whether, in 
any particular case, a petition of right will lie is the 
justice of the case as stated by the suppliant. This, 
however, is a misconception of the nature of a petition 
of right, and the origin of this misconception lies in 

(a) Adam le Clerk's case. 8 Edw. II., i Rot. Pari., 317&. 

(b) 15 & 16 Edw. II., z Rot. Pari., 415^. 

S 
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supposing that all the applications recorded in the 
Rolls of Parliament are petitions of right, instead of 
recognising that all petitions, be they of grace or 
right, as we should now call them, are so recorded. 
Anyone who looks at the Rolls of Parliament, in 
which the earliest applications to the Crown by 
petitions are to be found, cannot fail to be struck by 
the fact that, in a large number of cases, applications 
are made to the benevolence of the Crown where the 
suppliant has no legal claim upon the sovereign, and 
the reason of this is, that at the time when these 
records were compiled, petitions of right were not 
understood in the limited and restricted sense that 
they are now (a). We have seen that the use of the 
term petition of right is, at present, very much 
limited, being only applicable where there is some 
cause which would be a cause of action at law 
between subject and subject, with the exception 
that no petition lies to the crown in the case 
of a tort (6). If no petition lies to the Crown when an 
individual suffers from the tort of a servant of the 
Crown, the only remedy left to him is to proceed 
against the actual wrong-doer. 

Any person, who is injured by the wrongful act of 
another, can recover damages from the wrong-doer. 
He has this right whether the act of the wrong-doer 
is his own spontaneous and unauthorized act, or 
whether it is done by order of a superior power. In 

(a) See Ryley's Placita Parliamentaria. 
ip) Coke, 4 Inst., it. 
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the latter case the authority of the Crown would 
afford no defence, as the sovereign cannot authori2e 
wrong to be done. It may seem hard that the person 
doing the act should be held personally liable in this 
way ; but the civil irresponsibility of the Crown for 
tortious acts could not be theoretically maintained 
with any show of justice if its agents were not 
personally responsible for them. 

In one case a warrant was granted by the Secretary 
of State to apprehend the author of the "North 
Briton," and the defendant, upon good grounds of sus- 
picion, apprehended the plaintiff, who proved that he 
was not the author, it was held that the defendant had 
not acted in obedience to that warrant, and, having no 
justification under it, was responsible. The liability 
of an officer, who, believing himself to act in 
pursuance of his authority, does an act which is 
ultimately found to be beyond it, is shewn by the 
case of Madrazo v. Willcs, There a captain in the 
royal navy, whose duty it was to arrest British ships 
engaged in the slave trade, unlawfully took possesion 
of a ship belonging to a Spanish merchant, and 
engaged in the African slave trade, which was lawful 
by the law of Spain. No attempt was made to 
dispute the captain's liability for his act, and verdict 
and judgment were given for the plaintiff for ^f 21,180. 
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CHAPTER IX. 



THE ACTUAL PRACTICE IN CASE OF COLLISION 
BETWEEN A SHIP OF WAR AND A MERCHANT VESSEL. 

We have already cited many cases in which 
officers of ships of war have been held liable for a 
collision with a merchant ship: but the practical 
question for consideration is, do these officers 
actually pay these damages found due from 
them out of their own pockets ? Are naval officers 
rich enough to pay a sum of ;^io,ooo, ^^zo^ooo, or 
sometimes more than that ? I am afraid that in 
ninety-five out of a hundred cases they would not be 
equal to meeting this liability. If such is the 
financial condition of naval officers, speaking 
generally, on the one hand, it makes it very dan- 
gerous to belong to the naval service, in which an 
officer is liable to incur a heavy liability, and even 
bankruptcy, at a minute's notice; while, on the 
other hand, the right of the injured party to com- 
pensation would be a dead letter. Of course, this 
is a danger to which not only naval officers but all 
public officers are exposed. Without trying to find 
a solution of the general question, I confine myself 
to describing only its practical solution in naval 
matters, especially with regard to collision cases. 
The owner of a merchant vessel, to which damage 
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has been done by a Queen's ship, proceeds against 
the responsible officer of the ship. When the suit 
has been instituted, the usual practice is for the 
Lords of the Admiralty to direct the Admiralty 
Proctor to enter an appearance on behalf of the 
defendant. In the case of The Athol, which was an 
application to the court to decree a monition to 
issue against the Lords' Commissioners of the 
Admiralty, the judge declined to issue the monition 
as prayed, saying that it was not a matter for that 
court to determine, whether the Admiralty should 
appear or not. But he added : — " At the same time, 
sitting here as a judge in a court of justice, I am 
bound to express the opinion that I cannot appre- 
hend the high personages who represent Her 
Majesty in her office of Admiralty will avoid doing 
justice, or that, upon a due consideration, they 
will take upon themselves to say that they will 
be themselves the exclusive judges upon the merits 
of the present case." On application by the 
proctor for the owner of the plaintiff's ship, the court 
directed that a communication should be made by 
the registrar to the Lords of the Admiralty, stating 
that the present motion had been made to the 
court. The Lords of the Admiralty subsequently 
directed that an appearance should be given by the 
Admiralty Proctor for Her Majesty's ship, in 
order that the court might adjudicate upon the 
question. The cause was afterwards heard before 
Trinity Masters, when the Queen's ship was 
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pronounced to have been in fault, and the damages 
and costs were pronounced for. In the year 1844, 
when a cause of damage was promoted by the 
owners of a brig against the commander of Her 
Majesty's steamship the " Volcano," the Admiralty 
Proctor appeared by authority of the Lords of the 
Admiralty on behalf of the commander of the 
steamer, and the judgment was entered against the 
commander. Again, in the year 1856, when an 
action was brought by the brig against Mr. King, the 
officer in command of Her Majesty's ship 
" Swallow," to obtain compensation for the loss 
arising from a collision between those two ships, an 
appearance was given for Mr. King by direction of 
the Lords of the Admiralty. There, again, the 
Queen's ship was pronounced to bl^nie, and when 
the Registrar asked the court whether the court 
would give costs as it was a government case, the 
court replied that it would give costs (a). 

It must, however, be understood that the costs 
are given against the commander of a Queen's ship, 
and not against the Lords of the Admiralty, much 
less against the Crown, as the court has no power 
to condemn the Crown in costs (6). In The Leda the 
court said, that but for the statute the court could not 
make a decree against the Crown for costs : and that 
the statute 18 & ig Vict, does not extend to this case, 
because it only applies to cases in which either the 

(a) Th$ Queen v. Belcher; The Illeanon Pitates; 6 Moore, P.C.. 484. 
(6) Williams on AdmireUty Practice, 467. 
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Attorney-General or the Lord Advocate is a party 
to the suit. In practice, when the commander of a 
Queen*s ship is condemned in costs, the Admiralty 
comes to his rescue! In the last mentioned case, the 
learned judge said : — " As I am not certain that, if I 
decree costs against the Crown, payment could be 
enforced by the authority of the court, I shall 
abstain from so doubtful a course ; and the 
injustice of making the commander and crew of the 
Queen's ship liable for the whole costs is only an 
apparent one, for they will no doubt always be 
indemnified by the Admiralty." Thereupon the 
Queen's Advocate said: — "After your lordship's 
judgment, I shall think it right to recommend the 
Lords of the Admiralty to pay the whole costs of the 
suit." The office of Admiralty Proctor is now 
abolished and the solicitors to the Treasury now 
represent the Admiralty in such cases; but the 
process would substantially be the same. 

There is one great difference between this case 
and that of collision between other ships, namely, the 
injured party cannot proceed in rem against the ship 
of war. In order to shew why he cannot do so, I 
will briefly explain the mode of proceeding in rem. 
By proceedings in rem the property m relation to which 
a claim has arisen, or the proceeds of such property 
when in court, can be proceeded against, and made 
available to answer the claim. This method of 
proceeding is peculiar to courts exercising admiralty 
jurisdiction ; and generally it is in order to avail 
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themselves of the advantages thus afforded, that 
suitors resort to their jurisdiction. This action is 
commenced by a writ of summons, and at any time, 
after the original writ of summons has been issued, 
process for the arrest of the property proceeded 
against may be taken out at the instance of the 
plaintiff in the action. The arrest is made by means 
of a warrant, which, on filing a notice or praecipe 
for a warrant, and an affidavit in support of the 
claim or cause of action, is issued out of the 
Admiralty Registry. The praecipe is entitled, 
numbered, and distinguished, in the same way as 
the writ of summons in action, and is signed by the 
solicitor of the plaintiff in the action. It describes 
the property proceeded against, and prays a warrant 
to arrest it. The affidavit, which is termed the 
affidavit to lead warrant, must set out the name and 
description of the party at whose instance the 
warrant is to be issued, the nature of the claim, the 
name and nature of the property to be arrested, and 
it should state that the claim has not been satisfied. 
The warrant thus obtained is entitled in the same 
way as the writ in rem in the action, and is directed 
to the marshal of the Admiralty Division of the 
High Court, or to the Collector of Customs at the 
port where the property, for the arrest of which 
the warrant was granted, is lying ; and it commands 
them to arrest the property, and to keep the same 
under safe arrest until the further order of the court. 
The warrant is served by the Admiralty marshal. 
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whether the property to be arrested be situate 
within the port of London or elsewhere within the 
jurisdiction. To procure service of the warrant, the 
warrant, together with a copy thereof, and instruc- 
tions for the arrest of the property mentioned in the 
warrant, should be left at the Marshal's office, 
Royal Courts of Justice. The instructions for arrest 
describe the property, state where it is situated, and 
request that the warrant be executed, and they 
should be signed by the solicitor. The warrant 
may be served anywhere within the jurisdiction, 
that is, in England or Wales, or within three miles 
of the coast. If the ship is at an outport, and there 
is danger of her sailing before the warrant can be 
served, the marshal will, when requested by the 
plaintiff, send a telegram to his substitute at the 
outport, requiring him to detain the ship until 
the warrant can arrive by post (a). Any person 
interfering with property, which has been so arrested 
or detained in anticipation of the arrival of a warrant, 
is guilty of contempt of court. The service is 
effected on a vessel by nailing the original warrant for 
a short time on the mainmast of the vessel, and by 
leaving a copy thereof nailed in its stead : and the 
vessel is thereupon arrested. Such is the process in rem. 
To those who know the nature of a man-of* 
war and in what relation the Admiralty 
once stood to the Admiralty Court, nothing 
is more plain than that against Her Majesty's 

(a) Bofjesson Carlberg, 3 App., Cas.. 1316. 



266 

ships no proceeding in rem can be maintained, either 
practically or theoretically, owing to the nature of 
the case. Writers on the civil law divide things 
quorum non est commerciutn into sacra^ religiosa, and 
publica. These things, according to those writers, 
were allowed to be, and, from their nature, were 
necessarily exempt and free from all private rights 
and claims of individuals ; inasmuch as if these 
claims were to be allowed against them, the arrest, 
judicial possession, and judicial sale incident to 
such proceedings, would divert them from those 
public uses to which they are destined. This 
argument of the civilians holds equally true in 
English and other modern law. In modern law 
ships of war are publican and cannot be possessed 
or owned by an individual. They are the public 
property of a state or a sovereign by their very 
nature ; they are destined to the public use, not only 
for the convenience and advantage of the state, 
but also for its defence and protection. The very 
security of the state depends upon their free use, for 
if they could be interfered with and detained from 
the public service in any exigency, the security of 
the state itself might be endangered. Therefore, 
though we might think that some public property of 
a state might sometimes be made liable to the rights 
or claims of an individual, such rights or claims 
could not be exercised against ships of war. 

It is generally admitted that no armed ship of war 
can be seized by any process whatever, for whatever 
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purpose it be exercised, of any court of England or 
other nations ; and this immunity of a ship of war 
is extended to those ships which, though not armed, 
are in the employ of the government as part of the 
military forces of the state. We find no reported 
case in which such ships have been arrested by the 
order of the court, or where even application has 
been made to arrest them. The only attempt of the 
kind (and that was unsuccessful) is the unreported 
case of The Camus, which was cited by Sir C. 
Robinson in an argument on the case of The Prince 
Frederick (2 Dodson). In that case the principle was 
laid down by Lord Stowell, that against the Crown 
or vessel of the Crown, the court has no jurisdiction. 
Not only are the ships of war of a state exempt from 
being arrested by the process of a court of such 
state, to answer the claims of an individual ; but so 
also are the ships of war of other states free from 
arrest. We have many reported cases to this 
eflfect (a). 

(a) The Constitution. The Prince Frederick. Bynkershoek, in 
discussing the question. " Principis bona in alterius imperio an per 
arrestum forum tribuant," cited the case of three Spanish ships of 
war, which had been arrest^ for a debt of the King of Spain by 
civil process, similar to the proceedings by foreign attachment. 
With regard to the general question he does not find any distinction 
made in ordinary cases between the eoods of sovereigns and those of 
private individuals In this case of the Spanish ships of war, the 
authority of the government was interposed at the request of the 
Spanish ambassador, and the ships were released with an intimation 
that if the debt was not discharged, the creditor would be entitled 
to the protection of the government in the form of reprisals. This 
case is the only instance where a ship of war has been arrested for 
the debt of the sovereign, and it has been much attacked by the 
modem lawyers as a disgraceful decision. In The Parlement Beige, a 
vessel belonging to the King of the Belgians, commanded and 
manned by officers and men commissioned and paid by him, was 
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Not only is it legally and practically impossible to 
arrest a ship of war, but it is also unnecessary to do 
so. The chief object of arresting a ship or proceed- 
ing in renif is to secure the payment of a debt or 
damages to the plaintiff; and, if there were 

engaged in carrying mails in connection with the British post office, 
together with passengers and cargo. On her voyage from Ostend to 
Dover, she ran into a British ship. The Court of Appeal held that 
she was not liable to arrest upon the following grounds : that the 
person and the property of a foreign sovereign are exempt from 
the jurisdiction of a British court upon the same ground, namely, 
that the exercise of such jurisdiction is incompatible vnth the 
absolute independence of the sovereign of every superior authority ; 
that a ship owned and used by a state or sovereign for public purposes 
is exempt from arrest, whether the process m rem is considered as a 
proceeding against the ship or against the shipowner (4 P. D., 129). 
Vessels belonging to a civil department of the government, and 
employed for the special purposes of the department, are not entitled 
to the immunity from arrest enjoyed by ships of war. In the case of 
The Lord Hobart, counsel urged that a post office packet ought not to 
be arrested, as great inconvenience must arise from the detention of 
vessels engaged in a public service of this description, but Sir 
William Scott said :— " That the vessel was employed as a packet in 
the service of the general post office is not immaterial, and I 
certainly think that a proceeding of this sort should not be resorted 
to without giving due notice to the officers of that establishment." 
The deputy registrar then stated that notice had been given in other 
cases of the same kind, and that the reply was that no objection 
existed on the part of the post office to the exercise of the jurisdiction. 
The fact that tne court exercised jurisdiction when the exemption 
was waived shows that a claim against the vessel existed 
(2 Dodson, 103). By a recent statute (54 & 55 Vict. c. 31) provision 
has been made to exempt ships canyin^ mails to or from British 
colonies and foreign countries from liability to arrest, upon security 
being given for the payment of damages as mentioned in the act. 
In The CyheU, one judge said that such ships were not Queen's 
ships within the meaning of the Merchant Shipping Act, 1854, S'4^» 
and that the Board of Trade merely took the harbour and the boats, like 
an ordinary corporation, using the harbour and the harbour boats, 
as an ordinary harbour corporation, for harbour purposes ; and the 
other judges said that these were boats employed for performing the 
ordinary harbour services : that they are not under the special control 
of Her Majesty, nor do they perform the services of the Queen's 
ships : and that Her Majesty's ships are not intended to include every 
case in which any department of Her Majesty's service thinb 
proper to use a vessel for that purpose (3 P. D., 10). See Tk§ 
Fidelity, 16 Blatchford's Reports (American case, 1874), p.569. 
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sufficient security for the claim, there would be no 
necessity to arrest the ship. The law recognizes 
this principle, as is shown by the form of procedure, 
that is, in the caveat against the issue of a warrant 
of arrest. 

If the owner of the property, who knows that a 
suit is about to be instituted, wishes to avoid the 
inconvenience which may be occasioned by an arrest, 
be enters a caveat against the issue of that warrant 
in the principal registry. For this purpose, a 
notice or praecipe is filed in the principal registry, 
by which he undertakes to enter an appearance in 
any action that may be instituted against the 
property, and to give bail in such action in a sum to 
be stated in the praecipe, or to pay such sum into 
court within three days from the service of notice of 
the commencement of such action. On the praecipe 
being filed, a caveat warrant will thereupon be 
entered in a book kept in the principal registry, 
called the caveat-warrant book. In cases where 
this caveat warrant has been entered, the plaintifiT 
must forthwith, after issuing the writ in the action, 
serve a copy thereof upon the party on whose behalf 
the caveat has been entered. Within three days 
from being so served with the writ, the party on 
whose behalf the caveat has been entered is bound, 
without any further process, to give bail in such 
amount, or to pay such amount into court (a). A 
caveat does not necessarily prevent the arrest of the 

(a) Order XXXIX.. rules 12. 15. 
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property, in respect of which the caveat is entered ; 
but it renders the person, at whose instance the 
property is arrested, liable to have the warrant dis- 
charged and to be condemned in costs and damages, 
unless he shall show to the satisfaction of the judge 
that there was good and sufficient reason for the 
arrest. It is, therefore, important for a plaintiff 
that he should forthwith, and before applying to 
arrest the property proceeded agai nst in the action, 
ascertain whether any caveat warrant is in force 
against the arrest (a). 

This is the effect of the rules of court ; but we 
can see that the principle is also expressly adopted 
in some cases by statute ; for instance, the statute 
exempts mailboals from liability to arrest, upon 
security being given for the payment of damages. 
A short consideration of this point will convince us 
that it is never necessary to arrest a man-of-war. 

A man-of-war, or rather its owner, the Crown, or 
its representative, the Lords of the Admiralty, can- 
not be compelled to come into the court as a party 
to a suit. They are not liable to pay damages for 
the negligence or other wrongful act of a naval 
officer, but they come in voluntarily, submitting to 
the jurisdiction of the court from their own spon- 
taneous will, that is, for the sole purpose of doing 
justice to the party injured ; and they can be trusted 
to pay the damages which are awarded against them. 
There is no need, then, to trouble about their 

(a) Rule i8, 12. 
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abiding by the court's decision. Mr. Justice Field, 
an American judge, in delivering the opinion of the 
court in the case of The Sidon^ said : — " The war 
vessels are not arrested for the reasons of public 
policy, and for the further reason that it is to be 
presumed that the Government will at once satisfy 
a decree rendered by its own tribunals in a case in 
which it has voluntarily appeared." This principle 
is also followed in England, as we have already 
shown by many illustrations in a former chapter, 
where we were explaining the liability of the wrong- 
doer. 

Except this difference of procedure between claims 
against ships of war and claims against merchant 
vessels, which^ is due to the essential difference of 
character between these respective kinds of ships, 
they are treated practically on an equality in collision 
cases. The same regulations substantially apply to 
both, and the judge who presides at the trial tries to 
decide it according to those regulations and the 
rules which are called the general rules of the sea, 
in order to give equity to both parties. 

The Topaze (a) was an action of damage, and was 
brought by the owners of a brigantine against the cap- 
tain of H.M.S. '* Topaze," 2,659 ^^ns burthen, which 
had arrived from the Pacific^ and was in Plymouth 
Sound, making for Devonport Harbour. There, 
the Queen's Advocate (and the Admiralty Advocate 
with him) said, that the new sailing regulations, 

(a) June nth and 14th, 1864. 
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published under the provisions of the Merchant 
Shipping Amendment Act, 1862, do not apply to ships 
of war ; and that, under the Merchant Shipping Act, 
1854, s. 4, Her Majesty's ships are expressly 
excluded, except in certain cases, such as salvage, 
and the Amendment Act, 1862, does not alter this. 
The judge recognised the fact and, having disposed 
of some other points, went on to observe that the 
only rule which remained to guide the court, in the 
decision of this case, was the general rule of the sea, 
as applicable to the facts proved in evidence. 
Ultimately, the Trinity Masters were of the opinion 
that the " Topaze " was solely to blame for the 
collision, with which view the judge entirely 
concurred. After an interval of little more than a 
year, another case of a similar nature arose (a). A 
suit was instituted on behalf of the owner of a schooner 
in respect of a collision which took place between 
the schooner and Her Majesty's ship " Supply," 
both vessels being in the English Channel, off the 
Isle of Wight. The Queen's Advocate said : — 
** Perhaps it may be useful for me to state that, 
though those in charge of Her Majesty's vessels are 
not bound by the ordinary sailing regulations, 
instructions are issued to them which are precisely 
in accordance with those regulations." The court 
said : — " It appears then that, when a sailing vessel 
is approaching a steamer within risk of collision, 
those on board the sailing vessel may expect, though 

(a) July 29th. 1865. See Sans Paretl, Law Times, May, Z900. 
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for different reasons, the same course to be adopted 
by the steamer, whether belonging to Her Majesty or 
otherwise." The judge then addressed the Trinity 
Master to the effect that, if due vigilance had been 
used on board the Queen's ship, the lights duly fixed 
and burning on the schooner would have been seen ; 
that, though the Queen's ship was manned by a 
crew of fifty-six men, she had only one man forward 
on the look-out : and that the schooner was seen only 
at the last moment, when the orders that were given 
to put the helm hard a-starboard, and stop and 
reverse the engines, were too late to avert the 
collision. The court, after deliberation with the 
Trinity Masters, expressed the opinion that the 
** Supply " was solely to blame, and the judge decreed 
accordingly. 

As we can see from these cases, both the judges 
and the nautical assessors are guided entirely by the 
facts which are disclosed in the evidence, without 
reference to the circumstance that the vessel 
proceeded against is a vessel of war, and that at the 
time of the collision she was under the command of an 
officer in Her Majesty's navy. They know very 
well, that the cause comes before them with the 
approbation of the Lords Commissioners of the 
Admiralty for a just and impartial decision, and that 
it is obviously impossible that they can be in any 
manner guided by the consideration of circumstances 
that may have occurred elsewhere. Therefore, 
though a collision has already been inquired into by 

T 
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the Lords Commissioners of the Admiralty, and also 
by the Admiral upon the station where the 
occurrence took place, the court will hear the 
evidence of witnesses itself, and be guided entirely 
by the £aicts disclosed in the examination : and it is 
in no degree influenced by any previous inquiry that 
may have been made, or the opinions which may 
have been formed by any individuals whatever. 
Even if the naval officer, who is the defendant in the 
case before them, was promoted after the collision 
had occurred, and that subsequent promotion may 
shew that, in the opinion of the naval authorities, no 
unseamanlike conduct or other £a,ult was attribu- 
table to that officer, still the court thinks that that 
is a circumstance entirely outside the issue. It will 
treat such a promotion as dependent upon considera- 
tions with which it has nothing whatever to do, and 
will think it impossible to allow the promotion of 
the naval officer to have any influence upon its 
decision as regards the collision case, where he is 
the defendant (a). In a case (6) where the plaintiff put 
in evidence what took place in a court of inquiry. Dr. 
Lushington said : — ** The case has been very un- 
fortunately conducted on the part of those proceeding, 
for it is utterly useless to introduce into an act on 
petition statements of what took place in a court of 
inquiry, which never, by rational conception, could be 

(a) See the address by Dr. Lushington in the cases of BirkenMmd 
3 W. Rob., 79 ; and Volcano, 2 W. Rob.. 338. 

(6) Swallow, Swabey, 31. 
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made evidence/' In that case the statements of 
what took place in the court of inquiry were com- 
pletely disproved, and the Queen's ship was held 
alone to blame. 

But while the judges and the nautical assessors are 
not influenced by any inquiry made or view taken by 
the naval authorities on the one hand, yet on the other 
they are not biassed against those authorities. They 
respect them, and they believe what is said by 
naval officers on their oath. The object they set 
before themselves is to be impartial between the 
parties, and to give a sound judgment founded upon 
complete consideration of the case, as presented on 
both sides. The address of a famous judge to the 
assessors shows this thought very beautifully. He 
said : — " Now, in proceeding to investigate these 
points in the case, I shall, gentlemen, content myself 
with bringing under your notice Captain M.'s own 
statement, which he swears to be true, and I will not 
refer you to any of the opposing evidence, excepting 
those statements, in the act on petition, which are 
not at any way contradicted on the part of the 
Queen's ship. This mode of conducting the 
inquiry will be in every respect the least capable 
of exception on the part of Captain M. himself, and 
whatever may be your opinion upon the evidence 
so brought to your notice, it will be impossible 
for Captain M. to say that the decision is not at 
all events founded upon an impartial consideration 
of this case." 
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CHAPTER X. 



CONCLUSION. 

We have seen that in a case where a collision 
occurs between a ship of war and a merchant vessel, 
while the owner of the former can proceed against 
the owner of the latter if he thinks that the. collision 
was caused by the fault of the master or mate in 
charge of the merchant vessel, yet the owner of the 
merchant vessel cannot proceed against the owner 
of the ship of war, even in a case where the captain 
or an officer of that ship of war are clearly proved to 
be in fault, and have, in consequence, been severely 
censured by the naval authorities or dismissed with 
disgrace, and the master and mate of the merchant 
vessel have been acquitted honourably because the 
disaster was in no way attributable to their fault. 
Does this not seem injustice ? The owner of a ship 
of war can bring an action in an ordinary court 
whenever he likes to recover damages from the owner 
of a merchant vessel, and can also arrest her as a 
security for satisfying his claim ; but the owner of a 
merchant vessel can only defend such an action and 
can only raise a counter-claim after the other party 
has made his claim ; that is, he can come to the court 
to defend himself, but can never take the initiative; he 
must always act on the defensive, and can never take 
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the offensive. Assuming that other things are equal, 
the only reason for this great difference in the legal 
positions of the parties is, that one is a warship and 
the other is a merchant vessel. Does this not seem 
one-sided ? Nevertheless, whether it be injustice or 
justice, one-sided or impartial, it is the law, not only 
in England, but alsoin Germany and other monarchies. 
Nor is it only in monarchies where august sovereigns 
reign and where there are many degrees and kinds of 
rank and dignity among the subjects themselves, or in 
certain military oligarchies, but it is also in such a 
country as the United States of North America, where 
there is no reigning king, no personified sovereignty, 
and no distinction of rank and class, the very founda- 
tion of the state being liberty, fraternity, and equality, 
that we find this apparent inequality of position in law 
between the owner of a ship of war, and that of a 
merchant vessel. 

The people of the United States abhor inequality 
or partiality to the uttermost ; but having adopted the 
commpn law of England as a general law of the land, 
they have at the same time adopted this doctrine of 
apparent inequality between the two classes of ship- 
owners. 

We have seen it very often stated by American 
authors in this way : — " It is a familiar doctrine of 
the common law, that the sovereign cannot be sued 
in his own courts without his consent ; this doctrine 
is equally applicable to the supreme authority of the 
nation, the United States. They cannot be subjected 
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to legal proceeding^ at law or in equity without their 
consent.*' This rule is often applied in practice 
when the United States are, or are about, to be sued 
as a party to an action. Moreover, the doctrine is 
sometimes adopted also by the law of a particular 
state. It has been held that a fire float belonging to 
the City of New York was not liable for damage 
done by her in collision, because, by the State Law, 
the city was not liable for the negligence of its 
employ^. 

Thus even in the United States, where the 
democratic idea and spirit of universal equality is 
fully developed, the law is the same as what is 
stated above ; and it is, therefore, not to be wondered 
at, that the principle of treating the owner of a ship 
of war, differently in law from that of a merchant 
vessel, is established in other countries, especially in 
monarchies, whether constitutional or absolute. 
The doctrine, then, is an universal one adopted 
equally by all the civilized nations of the world. 

Now, if this doctrine were injustice, it would be a 
curious fact that all civilized countries in the world 
should agree in recognizing and adoptingit as a general 
principle of their municipal laws. The explanation 
is this : that the result which appears superficially 
to be injustice is not so in reality ; that is to say, 
the injustice, if there is any, is only apparent and 
not real. When we say that the owner of a ship of 
war has a right of action against the owner of a 
merchant ship in certain cases, while the converse in 
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similar circumstances is not true, by way of com- 
paring the respective rights of these two classes of 
shipowners, the result seems one-sided and unjust ; 
but if we look a little further and ask what is a ship 
of war and what is a merchant vessel, and who is the 
owner of the ship in question, we can easily under- 
stand the origin for this doctrine. If, instead of 
saying in the abstract the owner of a ship of war, we 
substitute the more concrete term of the Crown, the 
sovereign, the state, or the government, the reason 
why the owner of a merchant ship cannot proceed 
at law against the owner of the other ship will 
become more clear to us. 

The Crown reigns over the subject, the state rules 
the citizen ; and such sovereign power has no equal 
within its territory. The one reigns over or governs 
the other, the other is ruled and governed. 
The one who governs the whole of these 
others, is, and must be, freed from liability 
for tort, whether it is his own act or that 
of his representatives. To explain this doctrine, or, 
rather, to give it some colour or texture, some such 
further doctrine, as that the King can do no wrong, 
was invented. It is merely an invention, though a 
happy and a wise invention, which sooner or later, 
expressly or tacitly, has been adopted by almost all 
civilized nations ; or, rather, we may say that this 
doctrine sprang up simultaneously among several 
communities of the Orient and the Occident. 
Politically speaking, this is an excellent maxim. Any 
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different rule would entail inconvenience and 
danger. If the supreme authority could be made 
subject to actions for tort at the instance of eveiy 
subject or citizen, the cause of the public service 
would be hindered and the public safety endangered. 
Accordingly, from the purely legal point of view we 
cannot say that the denial to an injured subject of 
the right to recover damages against the Crown or 
the State is unjust or one-sided. 

In treating such a question as we are now treat- 
ing, I do not like to say much about natural 
justice or moral obligation, and thereby confuse what 
is purely legal and what is moral or philosophical. 
However wanton, tyrannical, or monstrous a theory 
may seem to the eyes of philosophers or philanthro- 
pists, it may, nevertheless, be legally right and 
receive the approval of legal writers and practical 
statesmen. Still, at this point, limiting the range of 
our consideration to the very narrow circle of a 
collision, I should like to ask, cannot this doctrine 
be modified a little in its application to the extent of 
giving a right of action to a shipowner who 
has suffered loss in a collision caused by the negli- 
gence on the part of a ship of war ? Some doctrines, 
if carried too far, or if not subject to any exception, 
are apt to produce effects more undesirable than the 
evils which it is the object of that principle to avert. 

We often hear it said that the rule that ship- 
owners are not liable for damage done by their ship 
when in charge of a compulsory pilot has taken 
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away a remedy from the injured party^ and that^ 
therefore, the courts have shown some unwillingness 
in applying it. Sir R. Phillimore said that the law, 
by which owners of a wrong-doing ship are not 
liable for the fault of a compulsory pilot, is fruitful 
in injustice. I fear that a similar criticism might be 
made on the principle of law which is applied in the 
case of a collision between a ship of war and a 
merchant vessel, and that some persons, including 
some eminent lawyers and patriotic shipowners, may 
say that the law by which the owner of a ship of 
war is not liable for the eifects of the negligence of 
those navigating her is equally fruitful in injustice. 
But we must first see whether the denial of a right 
of action does not lead to a peculiar semi-judicial 
procedure being adopted in the English Admiralty 
Court and the courts of some other nations. In the 
supposed case of such a collision, the only way open 
to the party injured in England is to proceed against 
the wrong-doer himself, that is, against the captain, 
officer, or seaman, as the case may be, or against 
some of them jointly. That is the law, also, in the 
United States, and, so far as I can judge, also in 
Germany. In some countries even this right is 
refused to a subject. 

We know that naval officers, who care more for the 
honour of serving the state and doing their duty to 
the Crown than for money-making, have generally a 
light purse, which is not equal to paying a large sum * 
in damages. The merchant seamen are in similar 
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case ; and this is one reason why the shipowner is 
held liable for the negligence of the master or mate 
or crew of his ship. If, in a collision, the negligent 
party is a merchant vessel, all the parties injured 
always proceed against the shipowner from whom 
they can recover the damages more fully and more 
certainly ; but, if the negligent party is a ship of war, 
they have no choice but to proceed against the cap- 
tain or officer himself, and in some countries even 
this right is refused. If they proceed against him 
and he is pronounced to blame, judgment is g^ven 
accordingly and he is ordered to pay the damages. He 
has not funds enough to pay them, and if no one 
pays for him, the legal consequence is his bank- 
ruptcy. The British Admiralty would not like to 
see a receiving order made against a naval officer, 
or a sentence of bankruptcy passed against him, by 
which he would lose his position in the naval service 
on account of an act of negligence which is not a 
serious one in their judgment ; and for this reason 
they come to the rescue of an officer in the court. 
They do so voluntarily, and are under no duty or 
compulsion to do so. It is like going to the court to 
defend a friend from motives of kindheartedness, or 
to go bail, for the sake of charity, for some poor 
accused person, or something like a gift without con- 
sideration, no one being able to enforce its perform- 
ance. After the appearance of the Admiralty on 
behalf of the officers, the cause proceeds as if it were 
between subject and subject, and the judgment is 
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pronounced ; but even in this case it is often insisted 
that the courts are simply to ascertain the extent of 
the damages, and the decrees of the court are little 
more than words so far as the Government is con^ 
cemed. This is what I mean in speaking above 
of the process in this case as being a semi-judicial 
one. 

The effect of depriving shipowners of the right of 
compensation against the owner of a ship of war, 
which he would have if she were a private ship, 
might probably be that they would feel a dislike 
and enmity towards ships of war instead of respect 
and amity as they should. 

In ancient systems of law, the loss arising from 
collision was distributed by making it the subject of 
a general average contribution. The idea underlying 
this rule seems to have been that collision was a peril 
of the sea — a common misfortune to be borne by all 
parties to the adventure. The idea of a collision 
being caused by negligence does not seem to have 
been present to the minds of the framers of the laws 
of Oleron ; and it is not very distinct in the later 
codes. At that time, as the people had no idea of 
collision being caused by negligence, they had no idea 
of there being any liability for the negligence causing 
the collision. What at the present day is called a 
collision by negligence, was then treated as one of 
the perils of the sea, and it is classed with violent 
storm, treacherous current, pirates, or plague. At 
the present day the causes of collision are clearly 
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defined and classified; and a collision caused by 
negligence is considered as quite different from sea 
perils or vis tnajor, and also from those collisions 
which occur from inevitable accident. 

If, as at the present day, in the case where a 
collision is caused by the negligence of a ship of war, 
the law is that the innocent party must bear the damage 
himself, having no right to proceed against the 
owner of the ship which has done that damage, is it 
not a natural consequence that the injured party 
should hate ships of war ? He must abide by the 
law and bear his loss without complaint, but will he 
not consider ships of war as an evil agency similar 
to a violent storm, treacherous current, pirates, or 
plague ? In this particular case, at least, the men-of- 
war which are indispensable for the defence of the 
state, and are also intended to protect the merchant 
marine of the country in time of peace as well as in 
time of war, will be looked upon as a danger similar 
to a storm, current, plague, or even pirates. Is this 
not an extraordinary result ? That things should 
come to such a pass would be to my mind lamentable ; 
and I am sure neither the naval authorities nor the 
merchant shipowners themselves desire it. Now, 
how would it be if we were to give the injured ship- 
owner an actual legal remedy in the case now under 
consideration ? 

The reason put forward by some judges for 
refusing a monition to summon the Lords of the 
Admiralty is not conclusive for rejecting the proposal 
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for giving the right of remedy to the injured ship- 
owner against the Admiralty. They say that the 
court must consider whether it can execute its 
decrees; if it thinks it cannot execute them, it 
should not pronounce them ; and that as the court 
cannot force the Lords of the Admiralty to appear 
before the court, it will not admit the monition. 
This reasoning is right as an interpretation of the 
existing law of England, because that law gives no 
right of action to an individual in such a case : but if 
such reasoning as this be used to explain the motive 
of the existing law, in my view it cannot be accepted. 
Law (using the term in its wider sense) is supreme 
in all civilized nations ; and especially this is so in 
England, a nation noted for its law-abiding spirit. 
The nation pays taxes at the law's command; it 
honours the Crown, and is obedient to the orders of 
the Government, because the law commands them to 
to do so: the legislature makes acts and statutes 
according to law : the executive carries them out in 
practice according to law : and the judicature decides 
cases in conformity with law. If the judicature decides 
a case according to law, and says that one man has a 
right to recover against another, that decision should 
be executed. If the law gives a shipowner the right 
to recover damages against the Crown, and the 
court decides a case in favour of the shipowner, that 
decision also must be executed. In such case, 
neither the Crown nor the Admiralty can say (nor do 
I think they would say) that they will not obey the 
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order of the court in disregard of the law of the land. 
At the command of the law to allow customs officers 
to enter men-of-war in search for smuggled articles, 
the Admiralty allow those officers to enter and 
search the ships. Therefore, if the law once gives 
shipowners a right of action against the Government, 
and commands the Admiralty to appear in a damage 
action, they will certainly obey this command. In 
this sense everyone is equal before the law. If in 
disregard of this command of the law, the Admiralty 
should refuse to appear before the court, or should 
prevent the judgment being executed against them, 
different considerations would arise. The marshal 
of the court, sheriffs, or bailiffs, are physically weaker 
than the naval forces who are under the command of 
the Lords of the Admiralty, and who are trained for 
fighting ; and, in face of their offering resistance, it 
would no doubt be impossible for those officers of 
the court to carry their duty. But this would imply 
an extraordinary state of things, in which law would 
no longer exist ; and the country would be in revolu- 
tion, or under military despotism, both of which 
conditions of things are abhorrent to civilized and 
cultured nations. It is not to be conceived that things 
should, for so slight a cause, come to such a pass. 

The English people have a petition of right 
to the Crown, and we have seen many cases 
in which the judgment has been pronounced 
adversely to the Crown ; but we have never 
heard of the execution of a judgment being prevented 
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by military force, or any other belonging to the 
Government. We have also seen that in Germany 
actions have been brought by individuals against the 
Government, this being allowed by German law in 
certain cases, and that sentence has been given, 
ordering the Government to pay damages to the 
plaintiff, or to perform a contract which it has 
entered into with him ; in every case the Government 
abides by the judgment, and the sentence is carried 
into execution without hindrance: only, in cases 
where compulsion is necessary for execution, before it 
can take place, the permission of the supreme 
authority is required. The law is nearly the same 
in our country; and the Japanese Government is 
often proceeded against in the courts, and is repre- 
sented there by the minister of the department of 
state concerned. 

The second objection to giving a right of action 
against the Admiralty is that, if this were allowed, 
it would involve that department in perpetual 
embarrassment, both from the administrative and the 
financial points of view. 

This is a very practical reason, often given by 
official circles supported by legal writers. Story 
once said that the Government does not undertake 
to guarantee to any persons the fidelity of any of the 
officers or agents whom it employs, since that would 
involve it, in all its operations, in endless embarrass- 
ments, and difficulties, and losses, which would be 
subversive ofthe public interests. Miller,]., cites these 
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words in Gibbons v. UniUd Stoics^ and seems to agree 
with them ; Mr. Beven also cites them again in his 
Negligence in Law with approval. In books on public 
law, which treat of the Government or administra* 
tion, or in general works on constitutional law, we 
find, very often , the like explanations. Even in 
Germany, where the authors try to explain such 
questions, simply and solely on the ground of ** recht 
hoheit/' or " staat gewalt," we hear sometimes a 
similarly conventional statement. There is no doubt 
much force in this consideration, and it is far better 
than some doctrines, which in the abstract seem 
perfect, but are worthless in practice. If a law, 
which gives the party injured by the negligence 
of the other a substantial remedy, would really 
be subversive of the public interests, we ought 
certainly not to try to make it a law of the land ; 
but if it would not be so, is it not better to make 
the law accord with what is called justice or policy 
in the widest sense ? 

With regard to the objection that such a law would 
involve the Government in endless embarrassment, I 
have great doubts. Merchants have a keen eye to 
economy, and do not come to the court for motives 
of mere pleasure or vengeance ; they resort to the 
court only after they have ascertained that they have 
an undoubted right of action, and right of recovery ; 
or, at least, that they have ground for thinking so. 
The fact that, in spite of their having a right of action 
against the master, mates, or other wrong-doing 
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persons, they do not proceed against them, shows 
how practical a view they take. As such mariners 
are generally poor, the injured shipowners always 
proceed against their masters, who are able to pay 
the sum awarded, and law suits between shipowners 
even are not so common as we might expect. According 
to the Shipping Gazette, the number of collision cases 
which were decided in the British courts last year is 
little more than one hundred. When this figure is 
compared with the tonnage of registered British 
ships, which is more than ten millions, and that of 
ships registered all over the world (more than twenty 
millions), the proportion of the law suits may be 
said to be extremely small. According to Lloyd's 
Register of Shipping, 1900-1, the tonnage of ships 
under the Union Jack had increased to 12,149,090, 
and the grand total of the carrying capacity of the 
world's shipping to 29,043,728 tons. This might also 
increase the cases of collision in the same pro- 
portion ; but the monthly casualty returns, published 
by the Liverpool Underwriters' Association, show 
that the total losses by collision during July of this 
year was only four, and the partial losses were 78 ; of 
this number some small percentage might be taken 
to the courts. The number of collisions which occur 
between merchant ships and other special kinds of 
ships is much smaller, not only absolutely, but also 
comparatively. According to the Nautical Magazine, 
the average of collisions between merchant vessels 
and light-ships (1681-1887) is twelve every year. 

u 
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The number of collisions between ships of war and 
merchant vessels must be far smaller than that of 
those between merchant vessels. Although I have no 
exact statistics on this point, a glance at Industrie 
Handel und Fhtte Atlas (igoo) gives us a &ir 
idea of the number : and certainly that of the cases 
which arise from the negligence of naval officers 
must be very small. If a collision arises from 
inevitable accident, or from an act which, though 
wilful, is yet lawful, no one will be liable for it ; if it is 
due to a wilful and unlawful act, the only person 
who is liable is the actual wrong-doer ; but I have, 
I hope, explained this point sufficiently in the first 
chapter. Again if it be due to the negligence or 
fault of a merchant vessel solely, it is beyond question 
that the owner of that vessel must bear the loss 
himself, and his only remedy is to proceed against 
the negligent mariners, which is practically valueless. 
The only case, therefore, which requires serious 
consideration is where naval officers have been 
negligent. 

We know that all naval officers are well educated, 
well qualified and able ; they enter the naval service 
after having passed several sorts of examination, and 
are promoted to responsible positions only after many 
years of experience. The discipline on board men-of- 
war is fully secured and maintained by Crown's regula- 
tions and Admiralty instructions, which are enacted 
from time to time, with a view of maintaining the 
discipline in the navy in the way thought most 



291 

desirable. The men who serve under the officers 
are very obedient, and are, perhaps, the most satis- 
factory class of employes that exists — a fact proved by 
the reports of the punishments of seamen by courts- 
martial, which are published every year by the 
Admiralty. Naval officers have an ample supply of 
these splendid creatures, who are almost human 
machines, so ample as to excite the envy of masters 
of merchant vessels, and provoke from them the 
remark that naval officers can count their men by 
tens while they must count theirs by units. We 
can, therefore, say without hesitation, that the cases 
in which the Admiralty have to pay for the 
negligence of these officers, which gives rise to a 
disastrous collision with a merchant vessel, will be 
very few. If, in face of this fact, it is still said that 
the liability of the government in such a case would 
involve it in endless embarrassment, does this not 
amount to saying that the knowledge, experience, and 
ability of naval officers cannot be trusted ? I do not 
think that the Admiralty of any country would rely 
on such illogical reasoning. 

Again, it is said that if the government should have 
to pay the damages in such cases, this would be a 
very large sum. I do riot think so. Whether the 
reason for it be a good one or not (I believe it is a 
good one) the liability of the shipowner in cases of 
collision is limited. Grotius approves the principle, 
as being consonant with natural justice; other 
writers say it is intended for the encouragement of 
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shipping. If the cause of the limitation of a ship- 
owner's liability is simply the encouragement of 
merchant shipping, that law is not logically 
applicable to the case of men-of-war, because it can 
hardly be thought that the limitation of liability will 
be an encouragement of the navy. If, however, the 
motive of this law is that a shipowner cannot always 
control his shipmasters and mates himself, who are^ 
generally, far away from him, this reason will apply 
with less force to the case of the navy, in which the 
organs of administration and control are far 
superior in arrangement to those in the merchant 
marine. Consequently, we often hear it said that 
limitation of liability ought not to be applied to 
men-of-war, or, if applicable, that its standard should 
be changed. But without going so far, let us be 
content with putting the man-of-war and the 
merchant vessel on an equal footing of liability, so 
far as the question of the right to recover damages 
is concerned* 

The standard of limitation of liability, according 
to the law of England, is different from that of the 
majority of other states. According to the former 
it is, in respect of life or personal injury, fifteen 
pounds, and in respect of loss or damage to vessel, 
eight pounds for each ton of the ship's tonnage. 
For the purpose of this rule the tonnage of a steam- 
ship is her gross tonnage, without deduction of 
engine-room. We cannot apply this rule directly to 
a ship of war, as the tonnage usually registered in 
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the navy list is different in its standard of measure- 
ment from that in case of a merchant vessel. But 
the Queen's Regulations provide a scale of measure- 
ment of a man-of-war for pilotage purposes, which 
is similar to that of a merchant vessel ; so that we 
can utilise it for the purpose of reckoning the 
damages to be paid by a ship of war, and thereby 
assimilate the measurements of both kinds of ships 
as much as possible for this purpose. 

In other maritime countries the shipowner may 
free himself from all liability by abandoning the 
wrong-doing ship and her freight. This comes from 
an ancient maritime law which has descended to us 
through the Ordannance dc la Marine, and is now 
part of the French Code. Article 216 of the Code 
de Commerce provides as follows: — "Tout propri6- 
taire de navire est civilement responsible des faits au 
capitaine. II pent dans tous les cas s'affranchir des 
obligations ci-dessus par I'abandon du navire et de 
fret." 

This rule, according to Desjardins and Laurin, is 
carried very far; but it is adopted by nearly all 
maritime nations, in some in its entirety, in others 
with small modifications. It is adopted not only by 
almost all European states, but also by the United 
States of America, and Japan, and there is a tendency 
also in England for it to become the law again, as it 
formerly was. This rule might be somewhat difficult 
to apply in its entirety in the case of a ship of war, 
because, on the one hand, no naval state likes to 
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abandon so lightly the means of defence and pro- 
tection for the country, while, on the other hand, 
the injured party would be very reluctant to accept 
such a thing as an armed ship, which, although 
invaluable to the state as a whole, will have very 
little monetary value in his hands. In such a case 
it seems better and more practicable to limit the 
liability of the owner of an armed ship to its value, 
which will be determined by experts specially 
appointed for that purpose. In this way we can 
apply the principle of limitation of liability even in 
the case of a ship of war : and if it be so applied, the 
sum to be paid by the treasury to the innocent 
sufferer will not be large enough to disturb the public 
finances. An examination of the amount of damages 
paid by the English Admiralty and the ministries of 
marine of other nations will give us further informa- 
tion on this topic. 

Another objection sometimes raised to the 
proposal that the state should give the owner of a 
merchant vessel compensation for the loss caused by 
the man-of-war, is applicable to other cases; 6,g., 
that if the Admiralty pays damages as a legal 
obligation to a shipowner who has suffered loss by 
the negligence of naval officers, the War Office will 
have to pay damages to persons who are injured by 
the act of any officer of the army, and the Boards of 
Trade, Agriculture, and Forests and Woods Depart- 
ment, must pay damages in similar cases where 
their officers are concerned, and a department like 
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the Post Office will have to pay damages almost 
every day. I admit that this objection is a serious 
one : but we may reply to this by saying that mari- 
time causes are very different from ordinary 
causes arising on land. There are several reasons 
why these two different kinds of cases should not be 
treated in the same way : and we have also many 
practical examples to this effect. One cannot always 
say that because a rule applies in maritime affairs 
it must also apply in ordinary cases. 

To make booty of private property on land is 
prohibited by the laws of war, while the capture of 
such property at sea is considered lawful in maritime 
international law, notwithstanding the strong 
remonstrances made against this practice on the 
part of some publicists. 

By English law service in the navy is compulsory, 
and the Crown can force its subjects to enter the 
navy, which has a standing existence as an armed 
force, in spite of its scale of pay being lower than in 
the sister service. On the other hand, the army, 
which is only maintained by the government by the 
annual consent of Parliament, consists of voluntary 
soldiers ; and compulsory enlistment of soldiers is 
thought unconstitutional. In other countries, 
especially in those which are called military states, 
we similarly find at the present day a difference 
between the land and sea forces, which is just the 
converse of that in the British system, that is to say, 
service in the army is very strictly enforced and 
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occupies a favoured position in the nation^ while 
service in the navy is rather voluntary in character 
and is less favoured by the public. 

Coming to farther legal differences between land 
and sea matters, we see that the common law doctrine 
of negligence in England, like that of the civil law 
in many other nations, is that where a person has 
himself been negligent, and thereby caused damage 
to another, he cannot recover compensation from the 
other, although he was also negligent. No one can 
make a claim for damages in the courts by pleading 
negligence on his own part. This doctrine is some- 
times called the doctrine of contributory negligence. 
But in maritime causes, especially in collision cases, 
we find in contrast to this the doctrine of division of 
loss. As I mentioned at the beginning of this essay. 
Lord Stowell said that a collision may arise when 
both parties are to blame ; in such case the rule of 
law is that the loss must be apportioned between 
them. This is the law which had been adopted in 
England long before the learned Lord so stated it, 
and which has been followed ever since his state- 
ment. Although such an able judge as Lord Denman 
attacked it as an arbitrary provision of the law of 
nations, not dictated by natural justice, nor possibly 
quite consistent with it, still it continues to be the 
law and to be approved of both by maritime circles 
and the public at large. On the other hand, although 
Lindley, LJ., has expressed the opinion that, where 
the negligence of the two ships is equal, the doctrine 



297 

of division of loss works better justice than the rule 
of the common law, and has wondered why in such 
a case the damage should in common law not 
be apportioned, the doctrine of contributory 
negligence still holds its ground within the depart- 
ment of common law. Now, if the common law and 
the maritime law each hold fast their respective rules 
and do not adopt one rule on the subject, there 
must be some good reason for it. Although different 
writers give different explanations of this, they all, 
nevertheless, finally agree in attributing it to the fact 
that the one rule applies to maritime matters, while 
the other only applies to ordinary cases, which 
cannot always, nor is it advisable that they should 
always, be treated in the same manner. 

Again, as regards the limitation of liability, there 
is a great difference between maritime law and the 
ordinary civil and commercial law. I cannot find 
that, at the present day, among modem civilized 
nations, there is any common general rule of limiting 
to a certain extent the liability of the master for the 
negligence of his servants. Even in maritime 
causes, it was not formerly so ; we cannot trace the 
origin of this rule to the Roman law or any of the 
mediaeval codes of the maritime nations. On the 
contrary, research in the Black Book of the Admir- 
alty, the Dominion of the Sea, the Sea Laws of 
Wisby, the Gothland Sea Code and the like leads me 
rather to conclude that, at that time, the law made 
the owner of the negligent ship in a collision pay full 
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compensation. But from the sixteenth or seven- 
teen centuries, the municipal laws of France, 
Holland, and other countries began to limit the 
liability of shipowners to the value of the ship and 
freight ; and, at the present day, we find it is the law 
of forty-two civilized nations of the Orient and the 
Occident, of the New World as well as the Old ; and 
the rule is justly said to be a principle of general 
maritime law. In England, where the people are 
always reluctant to introduce innovations, they were 
nevertheless forced to adopt the principle of limita- 
tion of liability, owing to the numerous petitions from 
shipowners for relief ; and in the year 1734 an act 
was passed which for the first time limited the ship- 
owners' liability. An act of 1813 (53 Geo. III. 
c. 159) fixed the limit of a shipowners' liability 
for damage to other ships in collision at the 
value of the ship sued and its freight. 
Although the present statute fixes the maximum 
amount of damages recoverable by reference to the 
size of the instrument with which the damage is done, 
the actual principle of limiting the liability of the 
shipowner in collision cases remains unchanged. 

These facts show that what is the law in maritime 
cases, is not always the law in other kinds of cases, 
nor is it necessary that this should be so. If we see 
what is the course of proceedings in the Admiralty 
Court of England in a case where a collision has 
been caused by the negligence of a naval officer, and 
compare it with that in cases where some damage 
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has been caused by the negligence of an officer in the 
army, or public officers of any kind, we again find 
that maritime causes are differently treated from 
ordinary causes. If it were necessary, we could 
enumerate yet more instances in which the law of 
every country regards maritime affairs generally in a 
different light from that in which it views ordinary 
land affairs, all of which help us to make a good 
reply to the objection. 

So far we have only replied to the principal attacks 
made on the proposal above mentioned ; but, besides 
that, we have some strong positive reasons to advance 
in its favour. There are more resemblances between 
ships of war and merchant vessels than exist between 
any other kind of government property and that of 
an individual. They are both moveable property 
possessing many legal characteristics in common 
with land or real property ; they are both, as it were, 
juristic persons with their names, domiciles, and 
nationalities; they go abroad carrying important 
messages, far away from their respective owners, and 
they contribute in the highest degree to the prosperity 
and welfare of the mother country or vaUrland. 
They have both the right and the obligation to hoist 
the national ensign, and they have certain privileges 
which are not incidental to property on land ; when 
the passenger liner carries mails, her privileges are 
greatly increased, making her still more similar to a 
man-of-war. The masters and mates who serve the 
mercantile marine are all educated persons, who 
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are admitted to that service only after having passed 
strict state examinations, and are always under the 
superintending eye of a government department (the 
Board of Trade). The master of a ship has the right 
to maintain peace and order on board her, to arrest 
and imprison any disorderly or riotous passenger, to 
keep discipline among the crew, to certify the births 
and deaths occurring on board, and even to perform 
the marriage ceremony. Thus, possessing these and 
other administrative and judicial rights and powers, 
he is sometimes described as a public officer, and we 
may at least say that he is a semi-public officer ; and 
the ship which he navigates and governs is said by 
writers on international law to be a part of the terri- 
tory of the state under the flag of which she sails* 
When a merchant vessel salutes a man-of-war with 
five guns, it is replied to with three guns from the 
latter, and a salute with seven guns is similarly replied 
to with five guns. Such are the chief resemblances and 
points of connection between ships of war and mer- 
chant vessels. Can we find any such between 
government property and private property on land ? 
I do not think so. 

The chief difficulty in the way of the proposal is 
the maxim, " the King can do no wrong," in conse* 
quence of which the party injured by the negligence 
of a ship of war cannot bring an action to recover for 
his damage. The maxim is a true one, and I do not 
wish to question it, being, as it is, the ver}' foundation 
of imperial or royal sanctity. But I believe that 
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a way can be found without interfering in the least 
with this doctrine, and that is, by extending more 
widely the principle of the petition of right where 
that right already exists, and by introducing it in 
countries where it does not yet exist. 

As the reader may remember, we have mentioned 
three modes in which damages can be recovered in an 
English court ; first, by an ordinary action, or the 
right of one subject to proceed against another; 
secondly, the right of petition, or the right of a 
subject to petition the Crown in the courts in order to 
recover land or chattels, or obtain damages for breach 
of contract and the like, but this is not exactly a 
right of action, as no action lies against the Crown ; 
and lastly, the procedure which is followed when 
a collision occurs through the negligence of a naval 
officer, namely, proceeding against him directly, but 
looking to recover damages from the Crown or 
government indirectly. The last method is always 
resorted to in the case which we are considering, 
and many instances of it have been given in the 
previous chapters. Alike in form and in theory at 
law, this is an action against the actual wrong-doer 
himself, but practically it is one against the govern- 
ment or against the Crown, as is said by Smith, L. J., 
in the case of The Sam Paretic the latest instance of 
the kind of collision under consideration in this work 
(igoo. May, Court of Appeal). 

I feel great hesitation in making the suggestion 
which I now venture to advance ; but I believe that 
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it would simplify matters if the injured party in such 
a case could sue the Crown, or rather the govern- 
ment, directly. This could be done by modifying 
the form of petition a little, or, rather, by extending 
the meaning of the right of petition, and enacting 
that a petition will also lie in a case of collision 
caused by the negligence of a ship of war; this being 
allowed, not because the Crown is liable for the tort 
of its servants, but because there is a special reason 
in this case for giving the suffering party a legal 
right to recover for his damage. I venture to ask: 
how would it be if the present roundabout way of 
recovering for the damage were changed, and the 
theory and practice were made to harmonize with 
each other? So far as I can judge from my 
investigation of the history of the petition of right, 
I do not think such a change would be either 
impracticable, or too radical or objectionable in 
its nature. 

In some monarchies private individuals have 
neither the right to sue the Crown or the govern- 
ment for damages, nor the practical remedy of 
proceeding against the wrong*doing officers in order 
to get compensation from the Treasury, as they can 
in England. In other countries it is even doubtful 
whether they have any right of action against 
negligent officers, the reason being that there the 
rights of individuals are not regarded in the same way 
as they are in England. If a collision occurs in those 
countries, it is the practice for the injured party to 
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petition the Crown or the government, as the case 
may be, or, rather, the Admiralty, either directly or 
through the legislature of the country, to grant some 
compensation for the injury. Such a petition is a 
petition in the literal sense and not a petition of 
right. As a matter of fact the Crown is always glad 
to do justice and its advisers are always keeping 
their eyes open to see that no injustice is done. But 
it is, nevertheless, true that a shipowner who may 
have lost an enormous amount of property by the 
negligent navigation of a ship of war has no legal 
right to complain of his loss or get compensation for 
it. Does it not now seem time that the law should be 
altered so as to give such persons their due rights 7 
Without labouring the question of actual justice, 
would this not be a wise policy for a maritime country 
to adopt? In order to decide such cases there must, 
no doubt, be some special court in every country other 
than those which exist at present : some special rules 
and regulations for the procedure of such court must 
be framed : and the cases in which such a claim can 
be brought must be clearly specified so that the new 
right may not be abused by the subjects of such 
country. I have myself composed a draft code of 
law and regulations which I hope to be able to put 
before the public before long. 

So far I have considered the case of a collision 
between a ship of war and a merchant vessel 
belonging to the same country : but if the ships 
belong to different flags, the question is a little more 
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complicated. In England it is said to be the law 
that an alien has no right of petition to the Crown, 
and that it is on this account necessary to state in the 
petition that the petitioner is a British subject. In 
other countries in cases where an act of the govern- 
ment resembles an act of a private person, an alien, 
as well as a subject, can sue the government in the 
courts. I think that the practice in England should 
be the same. But, under the present systems of 
law, no country, so far as I have examined, gives 
express permission for its Crown or government to 
be sued in the courts by a shipowner of another 
nationality for the negligence of their men-of-war. 
This, therefore, is the law at present, and although a 
shipowner who suffers injury by the negligence or 
fault of the naval officers of another state would not 
submit to suffer in silence and without receiving 
compensation, still his remedy would be nothing but 
a diplomatic settlement. To have to resort to a 
diplomatic settlement for every question of damage 
is not a desirable result ; and we find that even 
where such settlement is made use of for determin- 
ing the amount of damages payable for the search or 
capture, without reasonable cause, of a ship or cargo 
belonging to one country by the ships of war of 
another country, we hear an outcry made that a 
permanent tribunal shall be constituted for that 
purpose. Collisions between a ship of war and a 
merchant vessel may, and do happen in time of 
peace as well as in times of war, so that they must 
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be more numerous than the cases of unjustifiable 
search or capture which arise generally only in time 
of war, and consequently there is more need for 
keeping a permanent tribunal for such cases. 

I venture to express the hope that the legislature 
of each maritime nation will, in unison with the 
others, provide for the compensation of any party 
injured by its ships of war, and for the trial of any 
case of collision between these ships and the 
merchant vessels of any other state before 
a permanent tribunal founded by the common 
consent of those nations. The law to be administered 
in this court should be a code of the general 
maritime law, which should be composed by a 
committee appointed for the purpose. I am myself 
endeavouring now to draft suitable rules for the 
constitution and procedure of such a court ; and I 
do not think it at all impossible to devise some 
schemes which could be adopted, if not by all, at 
least by the majority of maritime nations. 

But if there should be any body of opinion opposed 
to this suggestion on the ground that it would be no 
easy task to constitute such a court, the only 
remaining course is to submit those cases to the 
municipal court of the country, the man-of-war of 
which was negligent and caused the damage. Let 
maritime nations agree upon this as a first step, and 
then let them afterwards proceed to make their respec- 
tive municipal laws which are applicable to such cases, 
as nearly similar to each other as possible. The 

X 
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divergences in the laws of the various countries in 
collision cases are not so numerous as in other 
branches of law ; because history proves that 
maritime law is by its nature international, and the 
present state of things confirms this. In England, 
where people do not say much about international 
law, or "droit des gens," we find learned writers 
and eminent lawyers who speak of international 
maritime law or the general principle of maritime 
law. It is hardly necessary to say that the case 
is the same with other nations ; the cry for the 
unification of maritime law is louder there than it is 
in England. Moreover, the society which has 
recently arisen in the very centre of European 
civilization, and whose executive and members are 
composed of eminent lawyers, wise statesmen, and 
enlightened men of business experience, is trying its 
best to make uniform the maritime law of the world, 
especially in collision cases. So I think we may 
look to seeing this alternative proposal realised in 
the near future. 

In conclusion, let me recapitulate my suggestions. 
They are that every government of the civilized 
world which wishes to encourage the shipping and 
commerce of its own nation, and to promote the 
prosperity and general welfare of the world, should 
first grant the right of compensation to the 
shipowner who has suffered injury in the collision 
caused by the negligence of a ship of war, and that it 
shall then, in harmonious co-operation with its 
fellow governments, try to constitute an inter- 
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national permanent tribunal to try cases where 
the collision is between ships under difFerent flags. 
That seems, perhaps, at first sight to be a little 
disadvantageous to the government of a country, but 
it is, in fact, when looked at from a closer point of view, 
a real advantage, not only to that government itself, 
but to the whole of the nation ; and the principle is 
seen to be in perfect accordance with the public 
policy of the state in its widest sense. 



END. 
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